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ANOTHER LETTER 
"FO 


Mr. A L M O N; 


tx MATTER or LEE 


Tros Rutuluſoe fuat nullo diſcrimine habebo. 


SIR, Ang. 5, 1770. 

FO TWITHSTAN DING the retired 
ſituation of my life, I have by acci- 
dent, whilſt in the country, heard of ſome 
late legal incidents which have excited my 
attention. Permit me, therefore, to ſay a 

word to you about them. They ſeem to 3 
bode, I think, a revival of the obſolete, ar- 
raigned, and condemned doctrine about State- 
libels, and to betoken a renewal of the ſo- 
phiſtical and ingenious fictions which for- 
merly were wont to be practiſed in its ſupport. 


For my own part I cannot, from the abuſe 


of the preſs, be brought entirely to damn the 


thing itſelf ; let the virulence, the proſſigacy 


and outrageouſneſs of hireling, intereſted or 
factious writers be ever ſo great. Neverthe- 
leſs, I am frank to confeſs, that the moſt in- 


famous ſcandal is daily ſpread by the moſt 


abandoned of men through this channel, and 
that the preſent ſyſtem of party-writin g ſeems 


to 
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fo be to attack the conſtitution and govern- 
ment, inſtead of aſſailing and traducing the 
adminiſtrers of it. It is with pleaſure, there- 
fore, I fee the authors and propagators of 
fuch dangerous productions proſecuted. But, 
from a deſire or ſuppreſſing thefe peſts of ſo- 
ciety, let not the officers of law overſtep the 
line of juſtice, nor ſubſtitute artificial for real 
conviction, and thereby give footing to a code 
of libel-polity, which may hereafter be turn- 
ed to the deſtruction of all liberty in the 
preſs, the beſt and only bulwark of manly 
freedom and liberal ſcience. 

I was told ſome time ago, that by a ver- 
dict in the caſe of a certain libeller, he was 
found guilty of printing and publiſhing only. 1 
could ſcarcely credit my informant, and ſaid, 
furely the Judge muſt have refuſed to take 
ſuch a partial verdict, and muſt have in- 
ſtructed the Jury, that it was their province 

to find the defendant guilty or not guilty of 
tne charge ; ; that is, of wickedly and ſediti- 
ouſly putting forth the paper. But my friend 
aſſured me, the fact was as he had relied it. 
1 begged then to know whether this un- 
uſual verdict was delivered in the common 
way, in open court, in preſence of the coun- 
eil. His anſwer was no, it was a private 
verdict, given by conſent, out of the county 
where the trial was had, at ten at night, in 
the midſt of a mob, who entered the Judge's 
houſe along with the Jury. Upon which I 
aiked, whether it was imagined that this mob 


had raiſed the fears of the Judge, and diſor- 
| dered 
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(FF ___ 
dered his underſtanding, adding, that be this 
as it might, I preſumed the Jury had, ac- 
cording to the conſtant practice, when they 
deliver privy verdicts, been directed to come 
again the next morning into the public court, 
and been there interrogated, whether they 
had given ſuch a privy verdict, and ,now 
ſtood to it. My friend returned, that no 
ſuch thing was done. I contented myſelf 

with ſaying, this then will make ſome noiſe. 
Agreeably to that ſurmiſe, I have been re- 
cently informed from news-papers and ma- 
gazines, that the matter has already been 
ſtirred before the proper tribunal, where it 
has been deemed ſo extraordinary a caſe by 
the bench, as to be ordered to ftand over 
for farther conſideration, until the next term. 
A ſuſpenſe of judgment, for the whole long 
vacation, will certainly give leiſure for deli- 
beration, as well as for proper converſe upon 
the ſubject. At the ſame time it demon- 
ſtrates a real difficulty or nicety in the thing, 
for otherwiſe, the preſent grand juſticiary of 
England, ſo renowned for diſpatch, would 
never have conſented to any poſtponement. 
This learned perſonage is known to abhor 
delay, and to be perfectly free from craft. It 
follows, therefore, that he muſt be animated 
by the pure deſire of maturer reflection upon 
the point, and not by the hope of compaſſing 
ſome hollow unanimity in his court, by pri- 
vate colloguing, or of warping their under- 
ſtanding by ſubtle diſtinctions, into ſome 
conceſſion to a particular poſtulatum, or pre- 
B 3 ſumed 


„ | 
ſumed 55 hinge, upon which the whole 
may be 2 proved to turn. 
Indeed, I have heard it whiſpered, that 
this caſe is likened to that of the K. againſi 
Bear, which may be met with in ſeveral of 
the law reporters *, and was determined by 
the King's Bench, when the great Lord C. 
J. Holt preſided. So auſpicious an authority 
made me look into the books, and a curious 
caſe it ſeems to be, as well as moſt others, re- 
lative to this head of imperial offences. Me- 
taphyſics are introduced, common: ſenſe for 
ever laid aſide, and a technical interpretation 
put upon the ſimpleſt of all expreſſion, the 
verdict of twelve plain men, neither bred to 
the law, nor to any other learned profeſſion, 
unaccuſtomed to the refinements of ſcientific 
language, nay, abſolute ſtrangers to all the 
chicanery of words, and denominated for this, 
among other reaſons, the country. One would 
think it was the aim of lawyers to perplex 
every thing, or they would never reſort to 
profeſſional quiddities as a gloſſary for the 
language of ordinary life. There is no other 
poſſible way of miſtaking the true meaning, 
and of inducing a ſenſe different from what 
was intended. Lord Mansfield, to his great 
honour, has, I know, always ſcouted this 
fort of learned folly, ' and very early gave a 
happy preſage of the liberality of his future 
proceedings. The ſtory goes, that a diligent 


book-read advocate, one day was citing be- 
8 | fore 


9 Carthew, Salkeld, 12th Modern, Lord Raymond. 


1 


ore him (ſoon after his promotion to the 


bench) ſeveral black- letter caſes, to prove the 
genuine conſtruction of an old woman's deed; 
whereupon his Lordſhip interrupted the ſtream 
of this learning, by aſking, whether he thought 
the old woman had ever heard of thoſe caſes, 
and, if not, what common-ſenſe muſt ſay to 
the matter; and immediately decreed for com- 
mon- ſenſe againſt Dyer, and one other moſt 
learned reporter, to the abſolute diſcomfiture 
and aſtoniſhment of the pains- taking coun- 
ſellor, and the ſatisfaction of the whole audi- 
ence. If this acute Lord acted thus, where the 
matter was reduced into writing by ſome at- 
torney, in all probability, what muſt be his 
conduct with reſpect to a verdict delivered 
ore tenus, by word of mouth merely, by 
twelve mere laymen ? 
But let us now ſee how far the caſe of the 
King againſt Bear, when rightly underſtood, 
is or is not a precedent for governing the de- 
termination in the matter actually dependin 
Beur Was indicted * for . treacherouſly falſely 
5 « and 


* « Quod ſubdole falſo & malitioſe compoſuit ſcripta 
& fecit & componi ſcribi & heri cauſavit ac ſibi pro- 
curavit & induſtrẽ collegit ſeparale ſcandaloſos falſos & 
<< {editioſos libellos continent. in ſe de domino rege nunc 


„ & ejus qua gubernatione quamplurima falſa mali- 
4 


* 


B 


* & expreſſion (viz. in uno libello eorum intitulat. The 
% Belgic Bear, to the Tune of Chevy-Chace — ) quos qui- 
dem falſos & ſcandaloſos libellos (quorum diverſi fu- 
** erunt impreſſi) ipſe predict. J. Bear, 19 Oct. & diu 
poſtea in manibus & cuſtodia ſuis & penes ſe ſcienter & 


<6 advilate clandeſtine & ſeditioſè habuit & cuſtodivit in 
| promptu 
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tioſa & ſeditioſa verba & ſententias materias diction. 
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and maliciouſſy compoſing writings and 


making and cauſing to be compoſed written 
and made and procuring and induſtriouſly 


collecting ſeveral ſcandalous falſe and ſe- 
ditious libels containing in them very many 
falſe malicious and ſeditious words and 
ſentences matters ſayings and expreſſions of 
the Lord the now King and of his juſt 
government (to wit, in one of thoſe libels 


intitled The Bekric Boar to the tune of 
Which falſe and 


ſcandalous libels (ſeveral whereof were 


printed) he the ſaid Bear knowingly and 


clandeſtinely and ſeditiouſly on ſuch a day 


and long afterwards had and kept in his 
* own hands and cuſtody and power in rea- 


dineſs to be diſperſed diyulged and pub- 
liſned among the ſubjects of the ſaid Lind 
the King and factious and malicious per- 
ſons.” The Jury thereon found * * that 
as to the writing and collecting only of 


the libels in the indictment mentioned the 


defendant was guilty and as to all the reſt 


in the ſaid indictment contained that he 


was not guilty thereof.” 
It 


7 promptu & parat. ad eoſdem inter ſubditos dicti do- 
„ mini regis & factioſas & malitioſas perſonas diſper- 


« gend. divulgand. & publicand.“ 


* 6 Quoad ſcriptionem & collectionem libellorum in 


ce indictamento mentionat. tantum quod defendens eſt cul- 
* pabilis & quoad totum reſiduum in eodem indicta- 


* _ content, quod defendens non eſt inde culpabi- 
£6 15 77 


Es 
7 25 


| (En 

It was objected in arreſt of judgment, that 
none could be given againſt the defendant 
upon this verdict, becauſe the Jury had ac- 
quitted him of all that part of the indict- 


ment which was criminal, and. found him 


guilty only of writing and collecting libels, 
which was rather a folly than a crime ; and 
that in Lamb's caſe in Lord Coke it was 
expreſsly reſolved, that the defendant muſt 
be found to be either the contriver or pro- 
curer, or publiſher of a hbel, otherwiſe he 
could not be convicted as a libeller “. | 
Indeed, to a common underſtanding, the 
Jury by finding him guilty of writing and 
collecting only, and by expreſsly finding him 
not guilty of all the reſidue of the indict- 


ment, had acquitted him of either making, 


or compoſing, or intending to publiſh, as 
clearly as it was poſſible. But the Court de- 
termined otherwiſe, and their reaſons are 
worth relating. The Chief Juſtice ſaid, that 
he did not regard the collecting, and it was 
not the infamous matter or words which 

* made the libel, for if a man had ſpoken 
« ſuch 


* In the caſe of Lamb, a Proctor, 9 Co. 59 b. and the 
3 Jac. 1. it was reſolved, even in the Star-Chamber, 
<« that every one who ſhall be convicted ought to be a 
ce contriver of the libel, or a procurer of the contriving 
« of it, or a malicious publiſher of it, knowing it to be 
“ a libel. If he writes a copy of it, and does not pub- 
* liſhit to others, it is no publication of it.“ And the 
| caſe of the Archbiſhop of Canterbury, or de libellis fa- 
moſis, in the 3 Jac. 1. 5 Coke 125, does not carry the 
doctrine farther ; but, if it had, being a prior caſe it muſt 
have been controlled by that of Lam, 
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guilty of 
making a libel, it was the writing which 
worked that effect, for it was not a libel 
before it was written; and, the writing 
being the eſſential thing, the copier of a 


libel was a maker of one, for the copy 


contained all things neceſſary to the conſti- 
tution of a libel, viz. the ſcandalous mat- 
ter and the writing, and therefore the copy 
of a libel was a libel, and of courſe the 
writer of ſuch a copy, a libeller. Indeed, 

in all caſes where a man does the ac, 
which act cauſes the thing to be that which 
it is, that man ought to be conſtrued the 
doer of ſuch a thing. The copy had alſo 
the ſame pernicious conſequences, for it 
perpetuated the memory of the thing and 
ſome time or other would come to be pub- 


liſhed. Beſides, bare writing was puniſh- 


able in the Star-Chamber *. That though 
the writer or collector never publiſhed theſe 
libels, yet his having them in readineſs for 
that purpoſe, if any occaſion ſhould hap- 
pen, was highly criminal, and though ho 
might deſign to keep them private, yet, 


after his death they might fall into ſuch 


hands as might be injurious to the govern- 
ment, and therefore men ought not to be 


allowed to have ſuch civil inſtruments in 


their keeping. He then twiſted this fine- 


ſpun reaſoning into the following logical 


thread. 


The making is the genus, and 
the 


* This aſſertion is without authority. 


* 


4 
the compoſing, contriving, and writing, 
are the ſpecies. Therefore the finding the 
defendant guilty of the writing is the, find- 
ing him guilty of the making.“ But, not 


La) 


content even with this, he proves the ſame 


thing, another way, thus. The matter 


abſtractedly confidered is unlawful, and 


therefore the finding muſt be taken to be 
criminal. And, this being ſo, if the 
writing was innocent, there ought to be a 
* ipecial finding of the particulars which 
* diſtinguiſhed and excuſed it. As to the 


puny juſtices Turton and Rokeby, they con- 
_ curred with their chief in omnibus, with due 


deference, and yet ſome how or other the 


latter ſaid, © that the verdict, being the 


« words of lay people, ought to be under- 
« ſtood according to the vulgar acceptation, 
* and therefore though the writing in point 
e of law were making, yet it was under- 


* ſtood in common ſpeech otherwiſe. And 
if the Jury found that the defendant did 


* not make the libel, after which they ſhould 
« find that which amounted to the making, 


that would be repugnant and ſhould be 
« rejected, for all that was inconſiſtent with 


« what they had found before. 
Had not this been a party matter, could 
it have been doubted whether the Jury meant 


to acquit the defendant of the atrocious 
part of the charge, of what conſtituted the 


crime, namely, of having compoſed, in- 
tended to publiſh, and written or collected, 


theſe writings, with an intent to vilify the 


C govern- 


CE i 3 fs 
government? And, ſuppoſing the writing 
to be innocent, by what rule of juſtice could 
the onus probandi be put upon the defendant, 
when every man is to be preſumed innocent 
until proved the contrary. Not one of the 
Jurors had ever heard, I dare engage, of 
genus or ſpecies, or of the conſideration of 
any thing in the abitract. By what maxim 
of law or common ſenſe then could the 
Court put a technical conſtruction upon 
their words, and by that means forge a ſenſe 
the very reverſe of what was intended? The 
perverſion is palpable and deſtructive of the 
end of Juries, inſomuch as it overturns their 
judgment, which is the judgment of the 
country, and ſubſtitutes that of ſo many re- 
gal judges, the preciſe evil againſt which the 
conſtitution had contrived the trial by Jury 
_ as its barrier. es "4 

It may not now be amiſs to examinepretty 
* the logic of this determination, 
Hace it is growing into repute, and to ſee 
hether it be not arrant ſophiſtry, notwith- 
tanding the very reſpectable authority of 
my Lord Chief Juſtice Holt. The beſt men 
are inſenſibly ſwayed by party, and he was, 
it is known, a zealous revolutioniſt, and 
owed all his promotion to King William. 

His indignation, therefore, was likely to be 
inflamed by any attempt to diſparage or diſ- 
ory that Prince. He muſt wiſh to check 


Dope; 
T 
2+ x 


h unwarranted abuſe of him, and, like 
every hearty friend to a cauſe, rather than 
not puniſh the object of reſentment, was 

| willing 


TL 2. 

willing to ſtrain a point and to create arti= 
. ficial, if he could not find real, ground in 
law for the purpoſe. He might conceive 1t 
was dexterity uſed for an honeſt end, and 
eventually for the ſupport of civil liberty, 
this Monarch being the great prop both of 
that and the Proteſtant religion. Such mo- 
tives are at leaſt the beſt palliatives which 
I can ſuggeſt for ſo unprincipled a determi- 

nation. 225 
A ſmall attention to the caſe will convince 
any body that there is one fallacy running 
through it, built on the double ſenſe of the 
words writing and making of a writing, which 
primitively and naturally import the inſcrib- 
ing with a pen, pencil or /fy/us, but meta- 
Phorically and figuratively ſignify both the 
thoughts and language inſcribed. Which of 
theſe ſenſes be intended muſt be always af- 
certained from the drift of the uſer, and 
this may be collected from the ſubject and 
context. The invertive being ſuperior to 
the manual faculty, the words are moſt fre- 
quently uſed, I allow, to denote the former. 
And, beyond all doubt, the making and 
writing of a libel mean, in common dif- 
courſe, the compoſing of a libel ; as the 
author and indicter is uſually ſtyled the 
writer or maker of a book, nobody almoſt 
In ſpeaking, ever pointing out and deſign- 
ing the mere copier and tranſcriber by thoſe 
terms ; becauſe the matter and contents of 
a literary performance are uſually the theme 


of ſpeech. However, among writing-maſ= 
| 2 | ters, 
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ters, clerks, hackney- writers, amanuenſes, 


| "a 5 ſecretaries, and engroſſers, (and per- 


aps ſpecial pleaders) the writer and maker 
of a writing fignify generally the mere cop- 


pier, and in this ſenſe, copying 1s termed 


writing. The ſame application of the words 
is at times made by all people. This two- 


fold fignification furniſhed Lord Holt with a 
colour for proving every tranſcribing to be 


compoſing, or at leaſt ſeditious making. 
And he effected it, as the reader cannot have 
forgotten, thus. The genus can always 
be predicated of each ſpecies within it. But 
making is a genus, and compoſing, con- 
triving, and writing, are ſo many ſpecies 


under it. Therefore writing is making. 


Now Beare was the writer of the libel, ergo 
he was the maker.” However, as it is the 
logical privilege of a reſpondent to introduce 
a diſtinction wherever his opponent intro- 
duces an ambiguous term, I ſhall take the 
liberty of doing ſo here, after premiſing, 
that it is eſſential to right reaſoning to uſe 


the ſame term uniformly in the ſame ſenſe, 


and that the contrary is falſe logic; and then 
I think the whole of this moſt curious ra- 
tiocination will fall to the ground. 

In the caſe of Beare, where the charge 


was the compoſing and making of writings, 


the maker of them muſt mean the author, 
or at leaſt a ſeditious copier with an inten- 


tion of libelling and defaming, and not 


every ſimple penner or tranſcriber. It is 
likewiſe evident from what the Chief Juſtice 
| ſaid 


1 

faid upon the occaſion, that by maker he 
himſelf meant the author and compoſer, or 
ſome ſeditious copyiſt. Nevertheleſs, al- 
though in the major propoſition he confines 
the term maker, to the author and ſedi- 
tious copier ; in the minor he extends 1t to 
every copier and tranſcriber. There 1s, there- 
fore, a vitious ambiguity in uſing the-ſame 
word in two different ſenſes ;- and the whole 
of thereaſoning depends on this quibble, and 
paltry, diſingenuous duplicity of language. 

To prove that by maker the Chief muſt 
mean the author, or at leaſt a ſeditious 
tranſcriber and intentional libeller, I need 
only recall to the reader's mind his Lord- 
ſhip's ſaying ** ſuch writing cannot be un- 
* derſtood of an innocent writing, becauſe 
« if any officer of the Court (or ſtudent of 
„ the law) were to do it, it would be no 
4 libel, inſomuch as it would not be done 
e ad infamiam of the party, but to bring 
ce the offender to juſtice, and it would be 
* only tenor libelli, and upon ſuch evidence 
* the defendant could not be found guilty.” 
If this be ſo, then it 1s clear that the mere 
writing and tranſcribing of the 1dentical 
words and very tenor of a libel, will not be 
making a libel, unleſs ſuch writing and tran- 
{cribing be done with an intention to defame. 
The writing out of a libel by an officer for 
the purpoſe of proſecution, or by a law-ſtu- 
dent for the fake of ſcience, and (may I add) 
by a foreigner unacquainted with the mean- 
ing, by any native ideot, or by a ſchool-boy 
85 5 | for 
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that upon evidence of fuch writing, the 


the circumſtance which conſtitutes the libel, 


writing or tranſcribing, abſtractedly conſi- 
dered, cannot be unlawful; becauſe all re- 


only of the act of writing and tranſcribing, 


in an univerſal or general ſenſe, or in the 


from the ſame premiſes, drew the oppoſite 


(ts 1. 
for a. taſk, is agreed to be innocent; and 


writer cannot be found guilty of a libel. 
Now, this being conceded, ſurely it follows 
of neceſſity, that the intention creates the 
eſſential difference, (to ſpeak logically) and is 


ſo that the making of a libel cannot be pre- a 
dicated of every ſpecies of tranſcript or 3 
writing of it. But farther, the mere act of 


ference or application to any object, man, 
or thing in particular, is then to be with- 
drawn, and nothing but a pen and ink with 
a hand moving it on paper can remain. And 
conſequently, if a Jury find a man guilty 


that finding cannot be taken to be criminal 


abſtract, but muſt be ſo taken in ſome par- 
ticular and peculiar- ſenſe, and this there- 
fore ought to be made out as a ſpecial caſe 
by proper proof. 

Is not all this fairly deducible from Lord 
Holt's ewn principles, and, if it be, what 
can be ſaid for his determination, which 


concluſion. 

It fimply writing out a libel were the 
making of it, a law- tranſcriber, and every 
tranſcriber of the tenour of a libel, muſt be 
a ibeller ½% facto, and proof of ſuch writ- 


ing out or tranſcribing, muſt be concluſive 
evidence 


C a) 
evidence to find him guilty. But Lord Holt 
maintains the contrary. _ 

In reality the principles laid down in the 
King againſt Beare are juſt. They contain 
the true rules for a Jury to go by, in deter- 
mining whether a man ought to be found a 
libeller or not, and furniſh alſo the true doc- 
trine for conſtruing or interpreting verdicts: 
when delivered out of the common form. 
The Jurors are thereby taught that they 
muſt collect from the complexion of the 


caſe, and all the circumſtances attending it, 
the intention of the writer, and, if they 


perceive the original compoſition, or the 
ſubſequent tranſcript to have been made 
with no view to traduce or to villify, that 
they ought to find the defendant not 
guilty; becauſe the Judges cannot deter- 
mine from the face of the writing, eſpe- 
cially in the caſe of a copy, whether it Was 
done ad infamiam or not, this being a fact 


and refulting from the intention of the 


writer ; nor whether ſuch writing was made 


by him as an officer of juſtice or a law-ſtu- 


dent for his profeſſion, &c. all of this de- 
pending upon the fact, and being mere mat- 
ter of evidence for the Jury, who, if ſuch 
writing were made by ſuch officer or ſtudent, 
ought not after proof thereof, to find him 
guilty. Then as to the interpretation of the 
finding of any Jury, this ſame caſe eſtabliſhes 
that the terms muſt be taken in their com- 
mon and ordinary ſenſe, For Mr. J. Rokeby 
lays dowa (really not unreaſonably) that 
| FR. : « the 


evidence of the writing merely, 


( 20 ) : 


ee the words of lay- people ought to be un- 


derſtood according to the vulgar accepta- 
tion; and therefore, though writing in con- 
ſtruction of law be making, yet, as it is 


underſtood in common ſpeech otherwiſe, at 
From 


whence it is apparent that the finding of a 


ought to be taken accordingly.” 


man guilty of the writing is not in the lan- 
guage of a Jury the finding him _ of 
the making a libel. 

Upon the whole, the foregoing caſe in- 
diſputably eſtabliſhes theſe axioms, that, 


whether the writer be author or copier, his 


being a libeller or not depends upon the in- 


tent with which he made the writing ; that 


the Jury muſt be convinced the writing was 
made ad infamiam, before they can, on the 
find the 
writer guilty of a libel thereby ; and that if 
they do not bring him in guilty, or not 
„. of the indictment, generally, their 
verdict muſt be conſtrued according to its 


natural and common import in ordinary 


ſpeech, and the words of it be neither 
forced from their artleſs and native meaning 
into a technical and ſcientific one, nor be 


carried to matters to which they do not 


refer. 
For which reaſon, where there are more 


charges than one in an indictment, as in the 


caſe 'of Beare, namely, writing, collecting, 


making and intending to publiſh, if the 


Jury find the defendant guilty only of the 


_—_ and collecting, and not guilty as to 
the 


28 
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the reſt, it is a complete verdict, and is an 
evident acquittal of the defendant as a li- 
beller ; becauſe we have proved from my 
Lord Holt's own mouth, that writing may 
ſignify copying, and that copying and col- 
lecting may be innocent, as in the very caſes 
which he puts. Where then ſuch writing 
and collecting have been charged to have 
been done with malice, and the defendant is 
found guilty only of the writing (that 1s, of 
the copying) and collecting, the word only 
(one would imagine) muſt mean to negative 
the imputation of malice which was charged 
on the writing and collecting; the word 
only could otherwiſe have no valid and ne- 
ceſſary meaning, but at beſt muſt be ſurplu- 
ſage. Beſides, the finding the defendant not 
guilty as to the reſt goes to the other charges 
of making and intending to publiſh, and the 
word only need not have been inſerted to ne- 
gative them, for which reaſon it muſt have 
been inſerted to negative the malice ſug- 
geſted of the writing and collecting. And 
further, where a word can have any operative 
and proper meaning, it is never, according 
to the rules of grammatical or legal conſtruc- 
tion, to be conſidered as furpluſage. More- 
| over, if the thing be doubtful, the favorable 
conſtruction is always to take place. 
In truth, where the Jury are dubious upon 
the evidence as to th: intent, they ſhould of 
themſelves, 1n mercy, find the detendant not 
guilty. But, if they do not chooſe to do that, 


dilliking, perhaps, the man or his party, and 
1) being 
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1 
bein uncertain, whether he may not be guil- 
ty of ſome bad intent by his writing or copy, 
song no fuch be ſatisfactorily made out, 
and therefore cannot be prevailed upon 
(where the ſcales are ſo even) to incline to 
the favourable fide, and will rigidly find the 
man guilty of making the writing or copy 3 
and yet, on the other fide, they will not ven- 
ture to ſay upon oath, that hey believe he 
made the writing ſeditiouſly and maliciouſſy, 
being not convinced, in their own minds, 
that there was real malice or ſedation therein, 
and therefore ſcrupulouſly infert the word 
only ; I fay, in ſuch caſe, the merciful law of 
England does the thing which the rigid Jury 
will not do, and obliges the Judges to _—_ 
nounce the defendant acquitted. | 
Upon this legal ground it might be main- 
tained, that had the finding fallen ſhort of 
what it was, by dropping the word only, the 
court ought to have conſidered the ſubſequent 
words of not guilty as to the reſt of the indict- 
ment, as intended to acquit the defendant of 
every thing but what the Jury had expreſsly 
found him guilty of, viz. the writing and col- 
lecting, and that otherwiſe, they would cer- 
tainly have added the words ſeditiouſiy and 
malicioufly ; and that without ſuch addition, 
there was no crime found. Indeed the court 
cannot, by implication, ſupply thoſe, or any 
words 1n a criminal caſe, becauſe a man is to 
be proved and found, and not preſumed, to 
be guilty, and every thing muſt be taken 
moſt favourably for him. All Courts of 
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Juſtice, more eſpecially on the plea of not 


«« guilty, muſt go, /ecundum allegata & pro- 


«« bata; if therefore the proſecutor does not 
«« maintain, by his proofs, the matter he has 
« alledged to the Court, he muſt fail of the 
40 juſtice he would demand upon thoſe alle- 
* gations, and with this agrees the rule of 
«© the civil law, quod probationes fint conformes 
«& [tbello.” 

For all which reaſons, = determination 
in the King againſt Beare, ſtands ſelf-con- 
demned. So much, I think, one may ven- 
ture to ſay, is clear beyond the poſſibility of 
a doubt. 

It would have been, I muſt alla; A ftronger 
caſe, had the indictment been preferred 


againſt Beare, merely for ſeditiouſiy writing and 


collecting, and for no other cauſes, and the 
Jury had thereon found him guilty of wwrit- 
mg and collecting only; becauſe, in ſuch caſe, 
the word only could have no poſſible other 
meaning, than to negative the ſedition, and 
it being contrary to all rule of conſtruction to 
give a wold no meaning, and to regard it as 
{urpluſage where a proper and a fignificant 
meaning may be given to it, this interpreta- 
tion mutt have been ſubmitted to. 

But there being in the caſe of Beare, other 
matter laid beſides writing and collecting (as 
has been before obſerved) namely, making 
and publiſhing it; perhaps it was contended, 
that ny was no more than an implied nega- 
tive, and that the additional words of ot 
guilty as to the reſt of the indictmeut were an ex- 
D 2 preſs 
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reſs negative of thoſe other matters and 
therefore both the one and the other were ap- 
plicable to the ſame things, and for that rea- 
ſon, the word andy need not be conſtrued to 
negative the malice and ſedition with which 
the writing and collecting were charged, and, 
if it were not ſo conſtrued, that then the 
finding of the defendant guilty of writing and 
collecting, would be a complete finding him 
guilty of all that part of the charge as laid, 
to wit, feditiouſly and maliciouſty. Upon 
this footing alone could the determination in 
the King againſt Beare be pretended to be juſ- 
tified. And yet this will not do, for the an- 
ſwer before given will apply to it, namely, 
that ſedition and malice cannot be 2ffirmed of 
every writing of libellous words, becauſe they 
cannot be affirmed of that of the clerk of 
indictments, or of the law ſtudent; the one 
does not univerſally comprize the other, there- 
fore, the finding of the writing only, is not 
the finding of the ſedition, more eſpecially in 
criminal proceedings. A Jury may, if they 
leaſe, find guilt, by inference, without po- 
tive proof; but where Hey do not find it ex- 
Preſsly, no court can preſume it. 
There is, beſides, another obvious anſwer, 
which is this: it is poſſible the Jury might 
mean, by the word on, to confine their ver- 
dict to the bare writing and collecting, and 
to negative the wicked! purpoſe with With it 
Vras charged to have been done; and, this 
being poſſible, undeniably it was the duty of 
the Judge, ſeeing the _ to be capable 


of 


4 ( 25 I 

of both interpretations, to alk which of them 
was agreeable to their meaning, becauſe that, 

and not the court's, was to be taken. But, 

if he omitted to do this at the time, he was 
bound afterwards to adopt the milder and 
moſt merciful interpretation, according to all 
the dicta of all the books. The reaſon why 
he did not, he that runs may read. 

I can ſuggeſt to myſelf but one other ſhift 
which could be had recourſe to, and that is 
the following: it might be urged, that the 
whole charge and trial being of a criminal 
nature, the defendant could not be an inno- 
cent man, and be found guilty of any part of 
it; it was a contradiction in terms. The 
whole, and every part was laid, to have been 
done with ſedition and malice, which is 

uilt : therefore nothing but an acquittal 
could clear Beare from all guilt ; and that the 
word only muſt be underſtood to import, that 
the Jury found him guilty ſolely of that part 
of the indictment, which charged him with 
writing and collecting, ſeditiouſly and mali- 
ciouſly. But this, J ſay, 1s entrapping by 
words; and the ſame ſort of logic would 
prove, if I fat down to a diſh of boiled rab- 
bits, ſmothered with onions, and eat of the 
rabbit, that therefore I muſt have eat of the 
onions : whereas it would only be probable,and 
not certain: and, in matters of criminal law, 
where you are to proceed to puniſhment, 
you can go upon nothing but certainty. Pro- 
bability may be a good ground for accuſation 


and bringing to trial, but 1s a very bad one 
after 


( 26 
after verdict, for fine and im priſonment. 
And if any Judge were to be of opinion, that 
a man could not be innocent who was found 
guilty of any thing by a jury, it would be- 
hove him to know from them what they 
meant by the word guilty, and whether they 
really meant any more by it, than finding the 
defendant to have done the ſimple act charged. 
'$1 He ought, at leaſt, in ſuch a diſputable mat- 
| ter, to inform them how he, and a court of 
4 law, muſt conſtrue ſuch a verdict, forewarn 
1 them of the legal conſequence, and directly 
1 tell them that there was no ſuch thing in cri- 
| minal law, as the finding of any fact charged, 

and finding it free from guilt ; and if they 
meant the latter, they muſt wholly acquit 
the defendant, and not find him guilty at all. 
But the finding of the Jury, unleſs at the time 
of bringing it in, it be ſo explained to them, 
muſt clearly be taken, according to their own 
vulgar acceptation of the terms as lay- perſons, 
and not in the artificial ſenſe of e and 
cunning pleaders. 
I will not ſuppoſe, on the contrary, that 
any Judge would try to inveigle a Jury into 
giving ſuch a verdict, by telling them, that 
the naked fact of writing and collecting (or 
printing and publiſhing, as the caſe may hap- 
pen) was all that was before them. And yet, 
be ſome ſuch inſtruction, it is difficult 
to conceive how any Jury ſhould, of their 
own heads, ever think of finding ſuch a ver- 
dict. Such a proceeding ſeems to imply their 
OE. been ſophiſticated by ſome diſcourſe, 
| which 
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which they did not thoroughly underſtand» 
It is not the natural effect of common-ſenſe. 
And I cannot ſay I much like a Judge, who 
is for ever dealing in nice diſcourſe with Ju- 
ries.—* If thou'rt honeſt, thou'rt a deviliſn 
« cheat.” It is certain, that under ſuch in- 
ſtruction, my Lord Holt's law officer or ſtu- 
dent muſt be found guilty, and as certain, 
that if he were, the court of King's Bench 
could not afterwards relieve him. That court 
could have no means of getting at the fact; 
it could not go out of the proceedings and 
the record, but muſt judge upon the indict- 
ment, the plea, and the finding of the Jury. 
Every ſtep, therefore, taken in ſuch matters, 
proves the falſity and abſurdity of the po- 
ſition. 

cannot help wondering, how the ana of 
a Whig ſhould ſo far operate upon the ſtern 
virtue and liberal mind of my Lord Halt, as 
to make him thus quirk away the genuine 
conſequences of his own legal tenets, for the 
poor purpoſe of wreaking party-reſentment 
upon a contemptible individual. - How evi- 
dently was he tranſported, beyond the line 
of ſober judgment, may be ſeen from his 
urging in the caſe, that tho' the writer or 
collector ſhould never publiſh or intend to 
publiſh the writings quettioned, yet his hav- 
ing them in his cuitoay, was highly criminal, 
for, notwithitanding he may deſign to keep 
them private, after his death, they might fall 
into ſuch hands as night be injurious to go- 
vernment.” And, ther efore, for looth, one 
” muſt 


TF 
muſt infer, that the defendant ought to be 
found guilty of, and puniſhed for a crime or 
injury as already committed, altho' it was 
agreed not to have been committed, and that 
he, perhaps, never intended to commit it; 
merely becauſe it night, one day or other, 
hereafter, be committed by ſomebody elſe. 
- Suppoſe this argument were applied to a 
gun or piſtol, which I had in my houſe, or 
in my hand upon the high-road. It was a 
dangerous weapon 1n itſelf, 1t might be em- 
ployed to rob with, perhaps I did not intend | 
to make that uſe of it, but I might, and, if 
I did not, ſomebody elſe, when I was dead, 
might; and robbery on the highway was a 
great crime, &c. &c. But, I will not ani- 
madvert upon ſo miſerable a ground for the 
puniſhment of any feilow-creature. To call 
ſuch a determination law or ſenſe, would be 
doing an injury to both. The poverty of 
human language 1s ſuch, that it does not 
produce any expreſſion ſufficiently demean- 
ing, to give the proper name or epithet to ſo 
pitiful a degradation of the talent of rationa- 
lity. (And perhaps it will not be the leaſt 
reproach to the liberality of the preſent times, 
that ſuch a caſe ſhould be called forth into 
hight, from obſcurity and oblivion, to be made 
a precedent for any judgment to be given, 
either now or hereafter.) But thus it always 
is, and will be, when a Judge hath an eye 
to politics upon the bench. He aſſumes the 
legiſlator, and makes law inſtead of expound- 
ing it. He pronounces a judgment incon- 


ſiſtent 


4 3. 
ſiſtent with legal premiſes He himſelf has been 
laying down. In inflicting puniſhments, he 
_ reaſons from what may be, to what is; not 
on a crime, but on a tendency towards one; 
grounds himſelf as a criminal magiſtrate, 
upon ſuppoſitions too diſtant to be admitted 
in the logical diſputations of a novice at col- 
lege. He invades the province of the Jury, 
by taking what is matter of fact from their 
Judgment into his own, and puts beſides, 
nis artificial conſtruction upon their ſimple 
verdict, to warrant what he has done. And 
this he calls doing juſtice in a trial by Jury, 
according to the Engliſh conſtitution. _ 
Perhaps ſome friend to the argument of 
Lord C. J. Holt might tell me, I had miſre- 
preſented it, becauſe I had ſuppoſed him 
ſpeaking of the ſimple act of hand-wniting in 
the abſtract, whereas he had ſpoken of the 
act of writing or tranſcribing a libel in the 
abſtract. Were this to be ſaid, I ſhould tell 
the friend to his Lordſhip's argument, that 
there was no ſuch thing as a libel in the ab- 
ſtract, becauſe a libel is the defamation of 
the ſtate, or ſome particular perſon. The 
eſſence of it is, its affecting ſomebody or in- 
dividual. It cannot exiſt independent of 
time, place, perſon, and circumſtance. Now, 
the conſideration of a thing in the abſtract, 
is conſidering it independently of all theſe. 
But the doing this by a libel, deſtroys its ex- 
iſtence. For which reaſon his Lordſhip, ac- 
cording to his friend's interpretation, muſt 
have talked nonſenſe in hard words. 
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Let us now aſk, in the language of a ce- 
lebrated perſonage before alluded to, what 
common-ſenſe would ſay? I think it would 
be ſomething like this. Writing in the ab- 
ſtract muſt be innocent, for it is no more 
than couching lines, figures, and letters upon 
paper. It muſt then, and can only be the 
matter, ſenſe, and application (or intention) 
which can render any matter criminal. Con- 
ſequently, to make a perſon guilty of a crime 
by writing, it muſt be made appear, that the 
writing in 1tſelf contains defamatory matter 
of ſome particular perſon, or of the govern- 
ment, and that the writer knew the meaning | 
thereof, and had a wicked intention, by ori- 
ginally writing or copying, and publiſhing it. 
Were this not ſo, a native ideot, or a fo- 
reigner, ignorant of the language, an officer 
of juſtice tranſcribing for a tribunal, or a 
ſtudent for his profeſſional uſe, would be 
guilty of a crime by ſo doing. But this 
would be both abſurd and unjuſt, and of 
courſe not law. Therefore, in the general, 
the act of writing is to be preſumed harm- 
Teſs, and to ſhew it otherwiſe, you muſt 
prove a ſpecial caſe, ſome bad intent by ſuck 
writing. Mere arraignment or accuſation 
(whether in the ſhape of indictment, infor- 
mation, or action) does not, for this reaſon, 
put a man upon his defence, until ſome le- 
gal proof be produced in ſupport of ſuch ac- 
cuſation. For every man is deemed to be 
innocent, until he is ſhewn to be otherwiſe. 
And it is, agreeably to this maxim, that the 
law 
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1 
Jaw directs every thing dubious or ambiguous 
ſhall be conſtrued moſt TEEN for the 
accuſed. 

In 'all criminal proſecutions, it is agreed, 
there are two conſiderations for the Jury, which 
are, whether the fact charged was done, and, if 


it were quo animo; if it thould appear, after 


weighin 'S all circumſtances, that notwithſtand- 
ing the fact had been committed, it was with- 


out any wicked intent, the Jurors ought to 


find accordingly, or to acquit. If a man be in- 
dicted for murder, and it appears, that tho 
he killed the perſon mentioned an the indict- 


ment, he did it by accident, without ma- 
lice, the Jury ought to bring it in man- 


ſlaughter or chance-medley, or ſe defendendo, 

or to find the priſoner not guilty. So, where 
a man 18 proſecuted for a libel, and not at li- 
berty to plead any thing in juſtification, if 


the Jury are convinced, that altho' he wrote, 


or Printed and publiſhed it, he did fo, with- 
out any traitorous, ſeditious, ſcandalous, or 
malicious intent, they ought either to find 
him generally not guilty ; or otherwiſe guilty 
of the ſimple fact, (of writing, or of writing 


and publication, or of both) and not guilty 


as to the reſt; or, if they leave out hel laſt 


words, of the ſimple act on]. 
The matter of libel, independent of the 
ſtatutes de ſcandalis magnatum, was ſcarcely 


heard of in this iſland, until the time of Cote; 


and the ſhort caſe of Lamb, by him reported, 
ſtates the law as reſolved upon this head, in 
the reign of a Stuart, by the ſevereſt of all 

2 courts, 


8 
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courts, the Star- chamber, the fountain of 
this ſort of proſecution. And yet this dread- 
ful court, upon ſolemn argument, rules, 
<« that every one who ſhall be convicted, ei- 
b ther ought to be a contriver of the libel, 
*, or a procurer of the contriving of it, or a 
0 malicious publiſher of it, knowing it to 
ce be a libel. If he writes a copy of it, and 
te does not publiſh it to others, it is no pub- 
« lication of the libel; for every one who 
c ſhall be convicted, ought to be a contriver, 
c procurer, or publiſher of it, knowing it 
5 to be a libel. But it is great evidence that 
* he publiſhed it, when he, knowing it to 
* be a libel, writes a copy of it; unleſs af- 
* terwards he can prove, that he delivered 
« it to a magiſtrate to examine it; for then 
the act ſubſequent explains his intention 
% precedent. This caſe of Lamb 1s the laſt 
upon the ſubject in my Lord Coke ; it was 
determined in the 8th year of James the 
Firft, taken by his Lordſhip, when Chief 
Juſtice, and one of the court of Star-cham- 
ber, and afterwards reported by himſelf. It 
comes, therefore, with all poſſible certainty 
to us, from the moſt accurate and conſum- 
mate lawyer that this country hath ever bred, 
and it 1s the report of his own deliberate 
judgment, which therefore he cannot be ſup- 
poſed to be miſtaken about. In the preface 
to this part of his Reports, he ſays, © it has 
been his chief care and labour for advance- 
** ment of truth) that the matter might be 
« juſtly and faithfully related, no reaſon or 
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« argument made on either ſide willingly 
« impaired, and that ſuch only as (in his opi- 
« nion) ſhould hereafter be leading caſes for 
« the public quiet, might be imprinted and 
« publiſhed.” The caſe in queſtion too, as 
reported by Coke, hath, from his time to the 
preſent, been always underſtood to be the 
very code of libel-law ; nevertheleſs, as it 
did not go far enough for Lord C. J. Holt, and 
would not warrant the determination which 
he was bent upon coming to, his Lordſhip 
denied the accuracy of the report, and ſaid, 
that Moore muſt be right in his repreſenta- 
tion of the matter, and that Coke ought to 
* be expounded by Moore, where the writer 
e of a libel is deemed in law to be the con- 
* triver; and then Coke might be admitted 
ce to be law, otherwiſe not; for, in the caſe 
in Coke, the queſtion was of the publica- 
* tion of a libel ; and it was held, that the 
« writing of a copy of a libel was not a pub- 
* lication, but only evidence of it; but no 
“ queſtion was made, if he was a libeller ; 
% and for the matter of publication, the 
having of a libel is not a publication. If 
* a libel be publicly known to be publiſhed, 
the having of a copy is evidence of a pub- 
« lication; but contra, where it is not known 
« to be publiſhed *. This Moore was, at 
the time, a practiſing Serjeant at Law, and 
never 


. 


. againſt Beare in Lord Raymond, who ſeems to have 
beſt put together what fell from the bench, altho' the 12th 
Modern has done it very well; but Carthew hath ſtated the 


indictment and poſtea the moſt completely. 


( 34 ) 3 
never roſe higher, and, one would conceive, 
could not know the ſenſe of the court, and 
the C. J. s ſentiments better than his Lordſhip 
himſelf did. However, I will ſtate the Ser- 
jeant's report literally, and then leave it to 
the reader's judgment, w whether it really and 
materially varies from Lord Cole. The Ser- 
jeant's report runs thus: Szveral queſtions 
« aroſe about who ſhall be called publiſhers, 
« and what ſhall be called publiſhing of a 
' «© libel. And it was reſolved, that the pro- 
& curer, and alſo the writer, are both con- 
« trivers, that the procurer of another to 
* publiſh the libel, and the publiſher him- 
« ſelf are both publiſhers, that the reading 
* of the libel, 20 wile knowing it to be a li- 
« bel, is not publiſhing ; that he who writes 
« the copy of a libel, by the command of 
% his maſter, or his father, is not a pub- 
* liſher; and that he who lends a libel to 
“ be copied, and he who repeats the libel, 

« or any part of it, knowing it to be a libel, 

© ig 4 publiſher; and ſo, if one write the 
« copy by the command of his maſter or his 
« father, and carry it to another, he is a 
ce publiſher; for Coke ſaid, nec domino nec 
ce patri in illicitis obediendum eff. Note alſo 
« in this caſe, a woman was accuſed of be- 
ing a publiſher of this libel. And becauſe 
ſhe did not know, by reaſon of the infir- 
mities of her ſex, whether it was any of- 
* fence or not to ſpeak of the ſaid libel, ſhe 
« was admoniſhed without cenſure, for Coke, 


8 Chief Juſtice of the Common-Pleas, ſaid, 
l chat 


* 
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„ chat famine fant imbelles <3 fine elke. And 
<« he ſaid, fæmina ſi neſcit, clericus miles & 
cultor, parcat ei. judex & ultor. The Lord 
„ Chancellor ſaid, inveniens labellum famo- 

«ſum & corumpens punitur.” 

Now, would not any man, from the ex- 
preſſion of Holt, ſuppoſe that Moore had re- 
preſented the Court to have determined the 
mere writer or tranſcriber, to be the contriver 
of a libel, whereas the word writer, as uſed 
by him, and coupled with contriver, means 
evidently the compoſer, and is the ſame with 
Coe contriver, that is, the perſou procured. 
by the original deviſor or thinker of the ſub- 
ject, to contrive and compoſe ſome writing 
thereon. Lord Coke denominates contriver, 
and procurer of the contriving, thoſe whom 
Moore calls writer, and procurer of the writ- 
ing, as 1s plain, from the latter's immediately 
adding, they were both contrivers. In ſhort, 
the ſenſe and meaning are preciſely the ſame, 
tho' taken down and expreſſed in different 
words. The ſuggeſtor of the writing of a li- 


bel, and the writer, the procurer of the con- 


triving, and the contriver, are the ſame in 
the eye of the law, they are both contrivers. 
And the whole ſtrain of Moores report, 
agrecably to Coke's, evinces, that the Court, 
in this determination, never thought of con- 
ſidering any body as a libeller, or as publiſher 
of a libel, who did not know the purport 
and drift of the compoſition or writing. 
Notwithſtanding Holt's taking notice, that 
* n- queſtion before the Court, was not 
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concerning writing ot making, but about the 
publication of a'libel, and that the writing 
the copy of a libel, was merely mentioned 
to that point, and that no queſtion was made, 
how far ſuch writing a copy is criminal, and 
makes a libeller ; and his Lordſhip's inſinu- 
ating from thence, that it was improper and 
unlikely for the Star-chamber Judges, to ſay 
a word about any thing but publication; 
yet, it is certain, that both reporters concur | 
in making them ſpeak about the contrivers 
of a libel, and that my Lord Holt himſelf. 
. Cites Mogre's report of this very caſe, to prove 
the writer of the copy of a libel to be a con- 
triver. What unfairneſs, what inconſiſtency |! 
There is but one way of accounting for this, 
which is, that K. William's Chief Juſtice, 
was reſolved to puniſh his libeller at any rate, 
and yet, as the verdict ſtood, there were dif- 
ficulties in finding out legal ground for the 
purpoſe, which reduced his Lordſhip to the 
neceſſity of uſing much metaphyſical alchy- 
my, to change the nature and meaning of 
words. There was no authority for him. On 
the contrary, there was the great ruling caſe 
of Lamb directly againſt him, from the clear, 
determinate report of my Lord Chief Juſtice 
Coke, one of the Judges in the cauſe, and the 
very oracle of Law. But, when a man is once 
in for it, he muſt go through, and to this 
end, he diſputed the accuracy of Coke, and ſet 
up Serjeant Moore's, whoſe account, neverthe- 
leſs, when looked into and conſidered, ap- 


pears to be the ſame, although leſs perſpi- 
l 


1 
"+ 


„ | 
eviouſly delivered. What is remarkable too 


is, that in Lord Coꝶe's very ſhort report, he 


has twice given the determination in queſ- 
tion, in the ſame words, ſo that, if miſtaken 
at all, it was twice miſtaken by him. This 
is rather too much to ſuppoſe, eſpecially as 
it has no other ſupport than the conſtruing 
of a word in Moore, capable of two ſenſes, 


into that which is moſt inconſiſtent with the 


reſt of his report, and is abſolutely incom- 
patible with the poſitive expreſſion of Coke 
which ſame Lord Coke, from the report of 
Moore, appears to have been the Judge of the 
moſt weight at the board, and 1s almoſt the 
only one particularly noticed by him. He 
cites his Lordſhip for excuſing a woman, be- 


cauſe famine ſunt imbelles & ſine felle, (wo- 
men are but weak in underſtanding, and 


without gall) and again, mina, fi neſcit, 


clericus, miles, & cultor, parcat ei judex, (a 
woman, if ſhe is ignorant, clerk, ſoldier, 
and huſbandman— let the Judge ſpare them.) 


The whole Court, according to both reports, 


agreed in declaring, that the reading of a li- 


bel to another, not knowing it to be a libel, 


is no publication; and that the writer of 2 


COPY» by order of a maſter or father, is not 


a publiſher, unleſs he carry ſuch copy to 


another. From whence, it 1s plain, that 


my Lord Coke thought, nobody ignorant of 
the purport ſhould be puniſhed as a pub- 
liſher ; for the whole fair ſex, the clerk, the 
the ſoldier, and the huſbandman (that is, in 


other words, all mankind, the church, the 


F gentry, 
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ntry, and the labourer) are to be excuſed, 
if ignorant, by the Judge. Moore makes the 
Lord Chancellor cloſe all, with ſaying, in- 
veniens libellum famaſum punitur, (the inven- 
tor of an infamous libel is the perſon pu- 
niſhed.) Is it therefore poſſible to conceive, 
that ſuch a Court could pronounce a perſon, 
who made a copy, without any ill intent, 
guilty of contriving a libel? No man that 
reads Moore, and attends to the ſenſe of the 
word writer, as uſed by him, can doubt of 
his intending by it the compoſer. How can 
a mere copier be a contriver ? which he af- 
firms, however, of ſuch a writer as he men- 
tions. In ſhort, my Lord Coke gives evi- 
dently the true ſenſe of the Court. And it 
has happened in this, as in moſt other caſes, 
that a note-taker, who gives the ſenſe of what 
the Court ſays, and attends to that ſolely, is 
more to be depended upon than one who aims 
at taking every word, and minds nothing 
elſe. A ſhort-hand writer is ſcarcely ever 
correct in the ſenſe; for, if he does not hear, 
or ſhould ſlip any one word, 'he has no clue 
to go by; and, it is ſcarcely conceiveable, 
in a large auditory, that a word here and 
there ſhould not be loſt in coming from the 
bench to the bar. Beſides, what is ſo agree- 
able to good ſenſe, and the nature of juſtice, 
as for Judges to deliver themſelves in the 
manner repreſented by my Lord Coke, and to 
reaſon from analogy? The judgment, as 
given by him, ſeems to be this: No per- 
fon that is intentionally innocent ought to be 
con- 


„ 


convicted in a criminal Court. In this very 
matter of libel, nobody, who has not ſome 
hand in the contrivance of a libel, is deemed 
to be a writer of it; he muſt be either the 
procurer of its being written, or the perſon 
procured to write it. So, with reſpect to 
the publication, it muſt be done cum felle, 
maliciouſly, by ſomebody who knew, that 
in propagating ſuch a paper or ſtory, he was 
propagating a libel; it is the intention which 
characteriſes the act: therefore, if a man 


ſimply make a copy, (or, in Lord Cokes 


own words, write a copy) and do not pub- 
liſh it to others, the writing of ſuch copy is 
no publication. However, if one knowing 
it to be a libel, writes a copy of it, it is 
ſtrong evidence to induce a Court to believe 
that he publiſhed it, and will put him upon 
explaining his intention thereby. In ſhort, 
to ſum up all, every one who ſhall be convicted, 
ought to be contriver, procurer, or pubhſher 
of it, knowing it to be a libel.” This is a fair, 
plain repreſentation of Lamb's caſe, which 
ews it to afford no ground for the determi- 
nation in the caſe of Beare ; but on the con- 
trary, to condemn it. Indeed, this laſt is 
totally unſupported by precedent, principle 
of law or reaſon. It claſhes with them all, 
and goes a length that the Star-chamber was 
aſhamed of, and diſclaimed. Nay, it is in- 
conſiſtent with itſelf; and it is a ſingle 

caſe. 
In human judicatures, it is impoſſible to 
aſcertain preciſely the mind and intention of 
2 any 


— 
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. 
any actor, unleſs he has himſelf declared 
them, and proof be given of ſuch declara- 
tion, but they are to be collected from cir- 
cumſtances before and after, which muſt be 
judged of at his trial. There can be no malice, 
where there is ignorance. For inſtance, if a 
raw lad, brought to town as clerk to an at- 
torney, was bid by his maſter to tranſcribe 
ſuch a paper, and carry it to ſuch a perſon, 
and this paper were to contain an account of 
the D. of Grafton or Mr. Bradſhaw, having 
entered into a treaty for the ſale of ſuch a 
lace under government with ſuch a perſon, 
5 the intervention of ſuch a woman, and 
eld it for ſo many thouſand pounds, of 
which ſuch a portion went to the Duke, and 
ſuch a one to his Secretary ; and this raw clerk 
had never, in his life, heard before of the 
Duke or Mr. Bradſhaw, and did not know 
whether the fale of ſuch an office was, or was 
not uſual or improper, and corrupt, or what 
a libel, was, nor conſequently, whether the 
relation of ſuch a ſtory was a libel or not: 
would it, if the lad were proſecuted as a li- 
beller, and this ſeemed to be the caſe, be poſ- 
ſible for any Judge to perſuade me, that I 
ought to find him guilty of writing a mali- 
cious libel, by telling me malicious was a 
word of courſe; or, would it be poſſible for 
ſuch Judge, with all his brethren, to per- 
ſuade me, that it was a queſtion of law, whe- 
ther this act of writing was done maliciouſly 
or not; or that they could judge of it better 
than myſelf or a Jury; or induce me to be- 
lieve, 


—— 
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Leve, that ſuch writer had made a libel, be- 
cauſe writing was making, &. Common 
tenſe revolts at the very idea of ſuch ſtuif. 
And I am ſatisfied, that the noble Duke, or 
bis Secretary, who have both been ſo often, 
ſo impudently, and fo falſely miſrepreſented 
in public and private life, would fcorn to up- 
hold ſuch impoſitions upon the common un- 

derſtandings of mankind. The famous Scotch 
logical hero, Duns Scotus himſelf, ſurnamed 
Doctor Subtilis, would have ſhrunk from ſuch 
work. Then, what will Lord Mansfeld ſay 
tout? 

Tt has often been matter of aſtoniſhment 
with me, how a notion could ever obtain, 
that whether any paper was a libel or not, 
was a matter of law, and was therefore, of 
neceſſity, to be left to the determination of 
the Judges. Almoſt every opinion has ſome 
little foundation for it, and, I think, the 
preſent muſt have arifen from. the Judges 
having formerly determined the matter. But 
it could not then be otherwiſe ; becauſe the 
proſecutions for ſtate-libels, were always car- 
ried on in the Star-chamber, where there was 
no Jury. And, it is ſelf-conviction to my- 
{elf, that this gave riſe to ſo ſtrange a con- 
ceit. In many caſes, much evidence muſt 
be entered into for explaining a libel, and 
bringing it home to a particular perſon ; it 
mult be thewn, that he went among his ac- 
quaintance by ſuch a name, although not his 
own; that he uſed ſuch a houſe, divert 
dreſs, &c. called ſuch a perſon by ſuch a 
nick- 


\ 
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Hame, and was remarkable for ſuch and ſuch 
things. If theſe particulars are not proved, 
by viva voce evidence, they muſt be by affi- 
davits or depoſitions, before the Court can 
determine, whether the paper, print, &c. 
were a libel or not. Where the Judges pro- 
ceed without a Jury, ſuch evidence muſt be 
laid before them ; but, where a Jury 1s called 
in, it is their province to determine, whe- 
ther ſuch a particular perſon be intended, 
and whether what is ſaid of him be ſcanda- 
lous, malicious, &c. that is, in other words, 
whether the publication be a libel ; for, 
there is no magical virtue in the term libel, 
nor any other law in the matter, than what 
lies in that ſingle word. It is impoflible to 
contend, that in all caſes, without evidence 
of other facts, beſides that of publication, 
any Court can pronounce the thing com- 
plained of to be a libel. This, therefore, 
proves the falſity of the aſſertion, that no- 

thing more is the ſubje&t-matter of trial. 
Nothing can be more contemptible than 
the ſaying. of Lord Holt, that the writing 
makes the eſſence of a libel. It is clearly 
the malicious, 'or ſeditious intention of it, 
which is the eſſence of the offence. As in 
felony there muſt be felleus animus, fo in li- 
bels there muſt be a libellous mind. Nay, 
the tender laws of England will not ſuffer a 
man to be called in queſtion before a court 
of vindictive or criminal juſtice, for words 
merely ſpoken, although reflecting and de- 
famatory, becauſe they may be ſpoken in 
the 
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the hurry of altercation, in ſudden paſſion 
and anger. The Courts expect that it ſhall 


appear that there was real rancor and a deli- 


berate intention to defame, and therefore 
require, before they will take notice of al- 
moſt any words, that they ſhall be com- 
mitted to paper, which 1s preſumed to be a 
ſolemn act, and what ought to render the 
doer accountable. This 1s what gave occa- 


ſion to wicked men, to pretend that the 


whole eſſence of a libel conſiſted in the 
writing. Whereas, if this were ſo in a 
ſtrict ſenſe, then all writing whatever would 
be criminal ; but this 1s too much to con- 
tend. It is therefore reſtrained to the writing 
of libellous matter. Now, for what reaſon 
1s this ? Becauſe there muſt be malice in a 


thing to make it a libel. But, it does not 


follow, from there being malice in a writing, 
that there muſt be ſome in the writer, un- 
leſs he were the compoſer or contriver of 
ſuch writing. Then, if this does not fol- 
low of neceſſity, there muſt be ſome proof 


to induce a belief, that the writer (or printer, 


if you will) knew the meaning of the writ - 
ing which he was tranſcribing, or printing, 


and muſt, therefore have dons it with a li- 


bellous intention. But, you may reply, 
that the mere writing, copying, or printing, 
is a proof of ſuch intention. I allow, that 
it 18 prima facie evidence, preſumptive proof, 


and may be urged as ſuch to a Jury, for 


conſideration. Indeed, it will probably make 
1t not t only prudent, but abſolutely requilite, 
for 
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( 44 ) Pe 
for the writer or printer, to enter into a de- 
fence. To ſhew for example his extreme 
youth, an ignorance of the drift of the 
writing, that he did it ſecretly in his own 
ſtudy, from whence, though locked up in 
his bureau, it had been ſtolen, and pub- 
liſhed without his knowledge; and that he 
had frequently expreſſed much concern and 
reſentment about it: or, that he wrote it as a 
law ſtudent, or ingroſſed it for the clerk of 
indictments; or was a foreigner, and neither 
underſtood, nor ever heard, what the pur- 
ort of the writing was, &c. &c. It may 
be ſaid, that a public proſecution would ne- 
ver be carried on againſt ſuch a tranſcriber. 
What, not if it anſwered the purpoſe of 
any political faction, to oppreſs him, upon 
a difference of parties? I can tell you, that 
in ſuch caſe, a nobleman, a ſecretary of 
ſtate, would ftir in it himſelf. How came 
the world to know any thing of the aban- 
doned blaſphemy in the Ef/ay on Woman 2. 
Was it from the complainer of the work, 
or the author ? Did they differ in private 
principles of virtue, or in party only ? Was 
it a deſire of extinguiſhing and ſuppreſſing 
blaſphemy itſelf, or of ruining a troubleſome 
man ? Was there, or could there be, the 
leaſt motive from private or public virtue 
for the whole proceeding ? In ſhort, what 
would diſgrace a man, as a gentleman, for 
ever, and make one ſhy of any intercourſe 
with him, will be, as a politician, praiſe- 
worthy, a proof of good capacity, and an 
9 admirable 
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admirable feat. There are many inſtances 
of malicious proſecutions, both on the ſcore 
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of gratifying private animoſities, and of 1 
tion, therefore, of any writer, whether au- | 
thor, or tranſcriber, ſhould be aſcertained to | 


the Jury, before they find him guilty of 
the charge laid upon him. With reſpect 
to libels, in moderate times, the man proved 
to be the printer and publiſher, would find 
it very difficult to ſhield himſelf from being 
convicted of having printed and publiſhed 
with a libellous intention, that 1s, of being 
found generally guilty. He would probably 
be fo, the preſumptive evidence being ſtrong 
againſt him. In warm ttmes, like thoſe in 
London towards the end of Charles the 
Second's reign, or in the preſent, it is poſſi- 
ble that a printer of the wickedeſt, falſeſt, 
and molt miſchievous libels, upon the Prince 
and the very frame of our government, whe- 
ther under the ſignature of Junius or any 
other, might be acquitted. There are ſeaſons 
of epidemical madneſs, when a temperate 
Jury cannot be had, and when nothing will be 
_ deemed a libel upon government. Be it fo. 
The diſorder cannot laſt long. At this 
moment, perhaps, Mr. Geo. Bellas, the boat- 
failing proctor; Mr. Arthur Beardmore, the 
magna charta attorney; Mr. Humphry 
Cotes, the bankrupt ; Mr. Horne, the Brent- 
ford curate; Mr. Vaughan, the broker, &c. 
taking upon themſelves the ſtyle and title of 
ſupporters of the rights of all Engliſhmeg, 
G may 


carrying political purpoſes. The real inten- I 
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admit, and abſolute perfection is not attaina- 


( 46 ) 
may have ſome privilege beyond us common 
men. But theſe extraordinary powers are 
not delegated for any certain period, and are 
held merely at the will and pleaſure of the 
people, and reſolvable in an inſtant by their 
majeſty. The vortex too, in general, extends 
no farther than the bills of mortality, and 
perhaps does not take in ſcandal between 
man and man, but only between the crown 
and the public. A late event in a bordering 
county, may induce one at leaſt to think ſo, 
where a placeman and a courtier, through 
the medium of a Jury, has given a very 
fmart check indeed to the outrageous, inde- 
cent, unprofeſſional pertneſs and calumny 
of a zealous young man, who .might have 
found a more ſuitable employment for his 
talents, than the being public orator to fac- 
tious, popular meetings. The moral of the 
whole may be very good. But be the re- 
ſpective impartiality of Judge and Jury 
what it will, and it may ſometimes be a 


queſtion on which fide it hes, the conftitu- 
tion has placed the trial of a/, criminal 


matters, in the hands of the latter moſt in- 
diſputably, and they are upon oath to find, 


whether the act complained of was done, 
and whether wilfully or not. There is 
ſcarcely any matter of challenge allowed to 
the Judge, but ſeveral to the Jurors, and 
many of them may be removed without 
any reaſon alleged. This ſeems to promiſe 


as much 1mpartiality as human nature will 


ble, 


( 47 ) 

ble, I am afraid, eitherin Judge or Fury, or 
any thing elſe. The trial by our country is 
in my own opinion the great bulwark of 
freedom, and, for certain, the admiration. 
of all foreign writers and nations. The 
laſt writer of any diſtinguiſhed note upon 
the principles of government, the celebrated 
Monteſquieu, is in raptures with this pecu- 
liar perfection in the Engliſh policy. From 
Juries running riot, if I may ſay fo, and 
acting wildly at particular ſeaſons, I cannot 
conclude, like ſome Scottiſh doctors of our 
law and conſtitution, that their power ſhould 
be leſſened. This would, to uſe the words 
of the wiſe, learned, and intrepid Lord 
Chief Juſtice Vaughan, be a ſtrange, new- 
« fangled concluſion, after a trial ſo cele- 
e brated for many hundreds of years.” 
Whether London Juries will, or will not 
judge impartially in factious times, I cannot 
tell; but this I am ſure of, that they are as 
capable of judging, whether any paper 
brought before them be publiſhed with a 
libellous intent, as my Lord Chief Juſtice 
Mansfield, and his aſſeſſors (able and learned 
as they are) there being no legal matter 
whatever in the confideration. 

A libeller is charged with printing and 
publiſhing ſuch a paper, with ſuch blanks, 
meaning thereby, certain perſons there de- 
ſcribed, with an intent to defame, raiſe ſe- 
dition, &c. It is faid, the publication and 
the application of the blanks, are the only 
facts in queſtion, and that theſe therefore 

. G 2 are 


ET. 
are alone to be ſubmitted to the Jury, for 
the nature and import of the expreſſions 
in the paper, whether criminal or innocent, 
are a matter of law. Should one aſk, how- 
ever, whether any particular words were ne- 
ceſſary to make a libel, no, muſt be the 
anſwer. By the knowledge of what law 
then is the inference to be made, whether 
the writing publiſhed be a libel or not? Is 
it by the law of eſtates in fee ſimple or fee 
tail, or of perſonal eſtates ; or is it by the 
law of contingent remainders and deviſes, 
of limitations, purchaſe, grant, or of deo- 
dands, waits and eſtrays, or by the rules of 
ſpecial pleading ? No; it is merely of the 
intention of the party, or at moſt, whether 
the writing he has put forth contains inſult, 
defamation and ſcandal, or tends to raiſe 
ſedition. Is this all, and is no ſet of words 
neceſſary, or a fine qua non ? This is the 
whole. © Why really if it be, I ſhould think 
a Jury of common coffee-houſe politicians 
in London, could gueſs as ſhrewdly, or tell 
as certainly, to what every expreſſion al- 
Juded, and whether it raiſed a horror, con- 
tempt, or ridicule, or elſe vented lies of the 
adminiſtration, ſtate, or any individual, on 
diſpoſed people to clamour and be . 
as Mr. Juſtice Gould, or my Lord Chief Ba- 
ron, even if they could call up to their aſ- 
fiſtance the deceaſed Mr. Juſtice es a | 


LE. © 
tent, they are a libel. This 1s the term 
which the lawyers have pitched upon to de- 
nominate ſuch a writing, and when this term 
is once thus explained, the whole law neeeſ- 
ſary for forming a determination whether any 
Writing be a hbel or not, is known. It is 
therefore, the actual uſe and application of 


the words, which are to be Judged of. For 


what reaſon then, 1s not a Jury able to make 
the proper inference, after hearing all the 
circumſtances of the writing and publica- 
tion, conſidering the text and context, and 
all the conſtructions to be ſuggeſted pro and 
con ? Any words almoſt may be uſed to 
convey a libel ; there are no technical or 
particular words appropriated to the pur- 
poſe : nor is there any peculiar form of 
{ſentence requiſite. A man may render the 
ſame words libellous or not, by the appli- 
cation he gives them, whether direct, iro- 


nical, or burleſque, in jeſt, or in earneſt. 


The ſubject is generally political, not legal, 
and a Jury, particularly a Special Jury, can 
collect the drift of the writer or publiſher, 
as well as the ableſt civilian or common 
lawyer in the land. In many inſtances, if 
he be a man of the world, much better. 
The Houſes of Parliament have even taken 
upon them to do this. In ſhort, the inten- 
tion is the whole and ſole matter for con- 
ſideration; the particular words are of no 
conſequence. Fb or, cowardice may be attri- 
byted to a general, ſervility to a nobleman, 
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1 
and knavery to an ingenious youth, and be 
no libel ; as for example 


« Cobham's a coward, Marchmont is a 


| ſlave, | 
And Lyttelton a dark deſigning knave.” 


A picture or drawing may be a libel, like 
many we have been favoured with of late 
days; perhaps ſtone or wood may be wrought 
into one; and, moſt certainly, Foote's pan- 
tomimes and mimickries may be deemed ſo. 
There is no peculiar legal 1mport, that I 
know of, in libellous expreſſions, which re- 
quires the operoſe ſkill of a conveyancer, 
draughtſman, or pleader, to ſettle, But, 
if there was any matter of law in the conſi- 
deration, it can only be, whether ſuch words, 
if proved and ſhewn to be written malici- 
ouſly, are of fo infamous or hurtful a dye, 
as to be at all regarded by a Court of Juſtice. 
This, however, in an information granted 
by the Court of King's Bench, (the only one 
that ſhould be tolerated) 1s predetermined by 
their letting it go to trial. If the proceeding 
be by indictment or information of the At- 
torney-General, any counſel may object to 
their not lying for ſuch publication, either 
before or after the Jury are called, or after 

trial, if conviction enſue, in arreſt of judg- 
ment. But this affords no pretence for ſay- 
ing, that the inference of maliciouſneſs or ſe- 
ditiouſneſs in the publication, is a matter of 


law, and to be left as ſuch to the Court. 
The 


„ 


The only thing that has aſtoniſhed me is, 


how lawyers could have the impudence to 
make ſuch a pretence, and the world the 
folly to bear with the mummery of it. Who- 
ever publiſnes, with a deſign to villify any 
individual, or the government, is a libeller; 


but to the inveſtigation, diſcernment and in- 


ference of this, the Jury, aided by council 
and witneſſes, are as competent as the Judge ; 
and it can only be ſatisfactorily made out 
from evidence in many caſes; and in all is, 
what the Jury, that is, the defendant's coun- 
try, can and ſhould decide upon. If the lan- 
guage be French, Spaniſh, or German, 
or there are ſigns in the picture which are not 


obvious, both Judge and Jury will probably 


require help. In reality, the intention with 
which a man has publiſhed, or made any 
thing, is a fact, as much as whether he thought 
of his miſtreſs yeſterday, or trod upon his 


rival's toes by accident, or with a defign to 


affront him; there is, there can be no law in 


it: nor, of courſe, is there any reaſon why 


a lawyer ſhould make the due inference as to 
ſuch deſign, thought or intention, better than 
than a layman. Whether ſuch a principle, 
or ſuch an idea, was in ſuch a man's head 
or heart at ſuch a time paſt, is as much a 
fact, as whether there was ſuch a mole, wen, 
or cut in his forehead ; and there 1s nothing 
but plain, good ſenſe, needful for his judg- 
ing from the diſcourſe, company, friends, 
connection, intereſt, quarrels, pique and 
temper of the defendant, taken together, with 
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1 
the conimon import of the words themſelves, 
whether the writer publiſhed or not- with-a 
libellous intent. 1 

Don't we all know, that in actions for 
words, which go upon the ſame principle, 
where ſome words are held to be actionable 
in themſelves, and others are not ſo, unleſs 
accompanied with ſpecial damage, even the 
words, | actionable in themſelves, may be 
ſhewn to have been ſpoken in fun and hu- 
mour, and fo to have been underſtood, and not 
according to their common import, and that 
evidence of this ſort is conſtantly laid before 
Juries, and that they acquit in ſuch caſe, 
notwithſtanding the words were actually 
ſpoken ? 

My Lord Vaughan in Buſbel's caſe, ſays, 
« A Juryman ſwears to what he can infer 
% and conclude from the teſtimony of wit- 
6 nefles, by the act and force of his under- 
« ſtanding, to be the fact inquired after. 
« Without a fact agreed, it is as impoſſible 
«© for a Judge, or any other, to know the 
% law relating to that fact, or direct con- 
« cerning it, as to know an accident that 
«© has no ſubject; Hence it follows, that 
« the Judge Wt direct what the law 1s 
in any matter controverted, without firſt 
1 knowing the fact. A jury cannot impli- 
« citly give a verdict by the authority and 
5 dictates of another man. One cannot 
5 ſee by another's eye, nor hear by another's 
% ear; no more can a man conclude, or in- 


fer the thing to be reſolved by another's 
© under- 


„ 

“ underſtanding or reaſoning ; and though 
the verdict be right the Jury give, yet 
«© they being not aſſured it is ſo from their 
e own underſtanding, are forſworn, at leaſt 
in foro conſcientiæ. And how certainly in 
matter of libel, the intention of the preſu- 
med libeller is ſuppoſed to be inferred by the 
Jury, may be ſeen from the form of drawing 
up the verdict on ſuch occaſions, or by look 
ing into that golden treatiſe on the duty of 
Petty Juries, written by Sir 7% n Hawles, 
2 Solicitor General, and an excellent 
lawyer, called The Engh{hman's Right, which 
the perſpicuity of the writing, and the ſound- 
neſs of the reaſoning render ineſtimable. The 
reader will there find, that in libel, treſpaſs, 
breach of the peace, and felony, on the iſ- 
ſue of not guilty, the law ariſes out of, 1 
complicated with, and influences the fact, 
and muſt therefore be determined by the Ju- 
ry. But indeed. the variety of findings in 
murder before-mentioned, prove his unde- 
niably. Not only the fact, but the intention 
of killing, muſt be proved, of both which 
the Jury are the ſole judges ; and if chey find 
it was not done premeditately, and of fore- 
thought, it is but man- laughter. So if the 
indictment be for an Mole | vith an intent 
to kill, or to raviſh, &c. the Jurors mult 
collect, infer, and judge of the intent. In 
the King again! Crook, the detendant Was 
indicted for forging a de = vith an intent to 
moleſt and afar one Garbot, in the poſ- 
eſſion of his freehold, contraay to th 
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( 54 ) 

tute. The Jury found the defendant guilty, 
and he moved in arreſt of judgment, which 
occaſioned ſeveral arguments at the bar in 
different terms; and at laſt, after having ta- 
ken time to conſider, the Court gave judg- 
ment againſt the defendant. Lord Raymond 
ſaid, It is objected, that the Jury cannot 
« determine the intent, but this is not the 
© caſe of a deed or a will; and what is or 
& 1s not an intent to do a thing, within the 
“% meaning of an act of parliament, is fit for 
te their determination, becauſe ſuch intent 
jg to be collected from fact and circum- 
&« ſtances, of which they are the proper 


„ Judges.” Mr. Juſtice Rage ſaid, the 


& intent is matter of fact, to be tried by a 
« Jury. It is like the caſe of an indictment 
« for burglary, laying, that a houſe was 
ce broke with an intent to ſteal; ſuch intent 
is left to the Jury. Probyn J. (ſince Lord 
Chief Baron) and Lee J. (fince Lord Chief 
6 Juſtice) were of the ſame opinion.” 

When I refle& that the declaration, infor- 
mation, or indictment for a libel, charges 
the paper complained of with malice and ſe- 
dition, that the Jury are ſworn well and truly 
to try this charge, and true deliverance 
make, that tne defendant, by the forms of 
law, cannot plead the truth, or any matter 
whatever in juſtification, and that if the Jury 
find him guilty, the verdict is drawn up; 
The Jurors ſay upon their oaths, that the 
* defendant malitiouſly and ſeditiouſly pub- 
«*« liſhed the paper in queſtion ;” it is impoſ- 
| ſible 


* 


* 


c 


* 


n 
ſible for me not to declare, that the whole 
of the proceeding, and the only legal form 
of drawing up both information and verdict, 
give the lie to thoſe who tell a Jury that the 1 
« epithets falſe, ſcandalous, and malicious, v0 
« are at preſent (before any verdict finding "Mt 
« the defendant guilty, which eſtabliſhes the i 
fact) all words of courſe ; but if the wri- 1 
« ting be found a libel, they are inferences | 
c of law,” or elſe that the epithets of ma- 
« licious and ſeditious, are inferences in law 1 
« with which they have nothing to do, and 1 
« that whether the paper be criminal or in- 
« nocent, is to them a ſubject of indiffe- | 
« rence.” Indeed, if nothing can be more 1 
various than the anner of publication, 
« which may be attended with the higheſt 
degree of guilt, or with circumſtances 
that make it a venial matter; how can 
it be ſaid in the ſame breath, that the only 
« queſtion for the Jury's determination is, 
* whether the detendant printed and pub- 
* liſhed a paper of ſuch tenor and meaning 
as is charged by the information?“ Is not 
the manner of the publication, if capable of 
ſuch variation as to be either criminal in the 
higheſt degree, or perfectly venial, of great 
importance ? Is it not intirely a ſubject of 
evidence and matter of fact? and if it turn 
out venial, ought not the Jury to acquit, 7 
and true deliverance make? Becauſe the "8 
Court can arreſt judgment, nuſt, or ſhould 
the Jury, in honour and conſcience, truſt to | 
the Court's doing ſo ? But if they ſhould, | 1 
„ can bl 


** 


A 


A 


U 


* 


cc 


| T& )- | 
can the Court itſelf, by any other means than 
the Jury, come at a knowledge of the man- 
ner of publication? And is not this know- 
ledge abſolutely neceſſary to the doing of 
Juſtice * Will a very juſt obſervation of a 
puny Juſtice (which I read lately in a ma- 
gazine) that“ there is not a law-term more 
ambiguous than criminality,” diſpoſe me the 
more to leave the conſtruction of it to the 
Court? But, be this as it may, I am ſure 
if it be true, as above rehearſed, that be- 
fore the finding of the Jury which eſtab- 
« liſhes the fact, the epithets nalicious, &c. 
«© 'are words of courſe ; but that if the wri- 
ting be found a libel, they are inferences 
* of law,” it would be with me an add1- 
tional argument (were I of the Jury) to be 
thoroughly ſatisfied that the paper was a 
libel before I found ſuch a verdict. The 
wording of this ſentence is not very clear, 
but if I underſtand aright, the paper's Eng 
malicious, or not, depends upon my verdict 
malicious, Jeartious, &c. have no meaning at 
all, until I I pronounce the defendant ouilty, 
and that inſtant they leap out of their trance, 
take the lead, and are the moſt operative of 
all. They turn the defendant, whom I left 
innocent, into a devil at once. 

No Jury of la ay men, I ſuppoſe, would im- 
1 diſcover the juſtice or propriety of 
ſuch procceding; nor would it enlighten their 
minds very much, were they to be addition- 

ally told, that by finding the defendant 


“ guilty of the fact, they do not find he did 
x 


6c fen. 


4 
« it with any degree of malice or guilt, more 
than appears from the face of the publica- 


Should they, however, have the 


curioſity to look at the verdict when drawn 
up, they would, 
that this laſt ſpeech ought to conclude with 
the word information, to make it true. 

For my own particular, I muſt profeſs, 
that when I heard it ſaid, that the Jury, by 
finding the defendant guilty of the informa- 
tion, “do not, by that verdict, find whether 
ce ther the production was legal or illegal,” 
I am at ſome loſs to tell what thoſe words 


im Dort. 


I believe, be of opinion, 


Is it, that I am at liberty to find a 


man guilty, under a criminal proceeding, of 
what is legal? Surely this cannot be ! If the 
law is to ariſe out of the fact, the Judge 
ſhould inſtruct me, that if the fact turns out 
in ſuch a way, it is legal, if otherwiſe, ille- 
gal, and that I muſt find accordingly. It 
would {trike me, 
in trying a man for a crime, and as a crimi- 
nal, that whether what he did was criminal 
or innocent, legal or illegal, it was all one 
to me, and my verdict ought not to be influ- 


enced by any ſuch conſiderations. 


as an abſurdity, to be told, 


This can 


only be ſupported by the nonſenſe of calling 
abuſe upon an individual, or upon govern- 

ment, a matter of law, inſtead of a matter 
of fact, or the ſenſe of malice or ſedition, the 
ſenſe of a lawyer, and not of a layman, which 
is the conſummation of all abſurdity, confu- 


fion, 


ana jarg Fon. 


But, ſhould any man or 


the long -obe. nevertheleſs perſiſt, * it hav- 
ing 
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tt ing been always his practice,“ to denomi- 
nate malice and ſedition law, and the under- 
ſtanding of malicious and ſeditious writings, 
the underſtanding of matters of law, I ſhould 
not, for ever, contradict him: However, 
ſhould he proceed with a religious, a threat- 
ening, or a jeſuitical air, or with a mixture. 
of all, to tell me, when on a Jury, that © if 
I choſe to determine the point of law, I 
« ſhould be very ſure, for my conſcience 
« ſake, that my determination was law; and 
c and that if the law was in every caſe to be 
& determined by Juries, the country would 
ec be in a miſerable condition.” I ſhould be 
apt to anſwer, that in all criminal _ 
ters, where law was blended with fact, 
ries, after receiving the inſtruction of +l 

Judge, muſt determine the whole, by find- 

ing the defendant generally guilty or not 
guilty, and that ſuch a complete verdict 1 
would more eſpecially give in matter of libel, 
becauſe I took myſelf to be as good a judge, . 
whether any thing was written or done mali- 
ciouſly or ſeditiouſly, as any lawyer whatever, 
and there was nothing but this to be judged 
of, which he may call law, but I never ſhould. 
And perhaps I might ſubjoin, that as to the 
pernicious conſequences of Juries, taking 
upon them to determine in every caſe what 
the law was, no ſuch thing could happen, 
unleſs he and his brethren were to unite 1n 
aboliſhing ſpecial pleading, and of courſe de- 
murrers, by making every thing triable on 


a general iſſue, and then ſomething like 1t 
might 


1% 


might happen ; and this, perhaps, was wor- 


thy ſome conſideration before the evil had 
ſpread too far. 

Suppoſing, however, that a Jury, finding 
no ſpecial verdict, ſhould not find a general 
verdict in the uſual phraſe, guilty or not 
guilty, as they ought to do, but in ſome 
other words, ſuch words muſt certainly be 
entered on the record, if the Judge accepts 
them. Where their meaning 1s dubious or 


incomplete, the Judge may refuſe to accept 


them, and it muſt always be his fault, if any 
uncertain verdict be taken. It 1s his duty to 
point out to them the defect, whatever it be, 
and to make them ex plain themſelves, or to ſend 
them back for further conſideration. Should 
he perceive, that their deſign is to acquit the 
defendant of the criminality, but that their ex- 
preſſions will not anſwer their end, and be 


deemed, in legal ſenſe, to find him guilty, he 


s bound, both in duty and conſcience, to in- 
form them fo, and to let them know what would 
be the proper way of compaſſing their purpoſe. 
If corruption can be proved, they are ſubject 
to an attaint; otherwiſe, their own conſciences 
muſt anſwer for it, whenever they conſpire 
to give a verdict unjuſtly. They ſhould not 
be permitted, in any caſe, to ikulk under am- 
biguous or indirect terms, but be forced to 
be explicit. On the other hand, neither de- 
licacy nor fear, much leſs any ſiniſter pur- 
poſe, ſhould induce any judge to receive 
words that wanted explanation, or were cap- 
able of two ſenſes, or were improper to be 

Put 
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ut upon record. Deceit, indeed, in the ſo- 
. execution of juſtice, and of this cele- 
brated part of the Engliſh judicature, cannot 
be ſurmiſed. In converſation, it is reckoned 
diſingenuous and unfair, to put a different 
ſenſe upon a man's words from what he in- 
tended; and, in the tranſaction of buſineſs, 
nothing diſcredits a gentleman ſo much as 
equivocation and fallacy of expreſſion. But 
this, when practiſed by a Judge, is a perver- 
fion of right, a x nin of his oath, corrup- 
tion in his office, an offence againſt the ſtate, 
and a proper ground for an addreſs to both 
Houſes, to remove him from the ſeat of judg- 
ment. Both the Judge who tries the cauſe, 
and the Court of King's-Bench, are obliged, 
by our conſtitution, to take the verdi& ac- 
cording to the real meaning of the Jury, be- 
cauſe it is to be their's, and not the Court's. 
Both are ſworn to a faithful execution of 
their ſeveral truſts; there ſhould be no juggle 
in the matter; there can be none (without a 
forſwearing) on either part. Where the Judge, 
therefore, verily believes, that the Jury in- 
tended to acquit the defendant of any malice 
or ſedition, whether his own opinion coin- 
cides with their's or not, he is bound to take 
and expound their verdict accordingly, and 
not to reaſon artificially, from what he may 
have ſaid in ſumming up, or from the nature 
of the iſſue itſelf, according to his legal no- 
tion of it, as to what they muſt have ſaid, 
and from thence conclude, to what they did 


8 as, for example, that the Jury did 
* NOT 


( 6 ) 
te not mean to find: the malice. of the deferts 
&« dant, becauſe it was not within their en- 


% quiry ; nor did they mean to execute it, 


cc becauſe it Was not within their power to ex- 


C 


N 


clude a legal deduction. Such kind of rea- 
ſoning, in an anſwer, would, as my Lord 


Mansfield knows, be called in the Court of 


Chancery, fencing with the queſtion. It is 

anſwering with a reference to another thing, 
on the truth and falſehood of which, its own 
muſt reſpectively depend, and therefore is 
deemed no anſwer at all. In the preſent ſubs 
ject-matter, it is more el Peciall ty liable to 
exception, becauſe myſelf, and_ very many 
others, are fixed in opinion, that the malice 
is not only within, but the true object of, 
the Jury's enquiry ; and that the inference 
of it is no more a legal, than it is a philoſo- 
phical or a popular deduction. Come forth, 
therefore, and anſwer directly, whether you 
do or do not believe, that the Jury intended 
to exclude the malice ? yea or nay ? But— 
you know too well, how unexceptionable, 
how ſatisfactory a categorical declaration al- 
ways is, not to have given ſuch a one, could 


you have given it with- truth. Dum faces, 


therefore clamas. 
The provinces of Judge and Jury are di- 


ſtinct and incompatible. And, on all plea 


of not guilty, the Jury muſt otermiid both 
law and fact, from the nature of the thing, 


as well as by uſage immemorial, t 


muſt decide whether the defendant be guilty: 
or not. If nothing is found againſt him; or 
L it- 
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if nothing criminal is found againſt him, he 
muſt be acquitted. There can be no amend- 
ment or alteration of their. verdict by the 
Court; it can only be by themſelves before 
being diſimpanelled. My Lord Ch. J. Hale 
ſays, If the Jurors by miſtake or partiality, 
* give their verdict in court, yet they may 
« rectify their verdict before it is recorded, 
* or by advice of the Court go together again 
& and conſider better of it, and alter what 
e they have delivered. But, if the verdict 
© he recorded, they cannot retract or alter 
« it.” A Jury may be bid to explain their 
verdict, but the proper time for this is, when 
they deliver their verdict, although before 
their diſcharge from that particular cauſe, it 
may at any time be done ; but that period 
paſſed, the thing is impracticable ever after. 
In a will, the intention of the teſtator, and 
not the legal import of the words (it is now 
ſaid) is to be taken. But this muſt hold 
much ſtronger with a verdict. Now, every 
amendment in phraſeology, or new-wording, 
is an alteration, and as no Court can alter 
the finding, the thing in its own nature is 
more ſuſpicious than new-dreſſing bail, which 

always looks like a cover for deceit. After 
the jury be once diſcharged, nothing can be 
done that may affect their verdi&t. The ſub- 
ſtance is on all hands agreed to be ſacred; 
and by varying the leaſt expreſſion, you may 
change the ſenſe, and give another turn to 
the whole. Therefore no riſque of the kind 


is to be run. If a verdict as brought 1 in, has 
| no 


( 03 3 
no legal import, it ſhould not be received; 
but if from ſleepineſs, oſcitancy, hurry, or 
fright, ſuch a verdict, or one that is capable 
of two ſenſes, be received, and the Jury be 
diſcharged before any explanation had, it 
cannot be amended afterwards by the Judge, 
or by the court, in order to make it what 
they think, from their own way of reaſoning, 
it ſhould have been, under a pretence of con- 
ferring upon it what they call a legal import. 
Where the real verdict has at firſt been truly 
taken, it cannot be amended, however de- 
fective it may be in itſelf. The Jurors after 
being difiinpanelled, cannot be called, or be 
rmitted to explain, and much leſs to alter, or 
add to the verdi& which they had delivered, 
when impanelled. There can be nothing 
therefore to aſcertain or amend the verdict by. 
This was not attempted, or ſo much as 
dreamt of, in the violent caſe of Beare. The 
Judges of thoſe days knew that as it had 
been received, ſo it muſt ftand. No coun- 
ci] ventured to move the Court for the pur- 
poſe. So far from directing any motion for 
entering up the verdict according to the legal 
import of the words, I am convinced that 
Lord Holt was too wary and wile to have let 
ſuch a thing be ſhewn cauſe upon before 
him. The imputation of altering verdicts, 
after once received by a Judge, and the Jury 
diſcharged, he would not incur; indeed it 
would have been to accuſe ſuch Judge of in- 
ſufficiency, and to ſubject himſelf to the o- 


dium of varying, perverting, and corrupting 
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I! verdicts, in order to ſerve court-purpoſes. 

4 The Judge would have been charged with 
_ having deceitfully and unduly received a ver- 

Tr dict in improper and informal words, on 

: | purpole to entrap the Jury, and to afford a 
1 


pretence for changing their finding afterwards; 
and 9 altering the ſenſe and meaning 
of it. They would have recollected my 
Lord Hales's ſaying, If the Judge's opinion 
* muſt rule the matter of fact, the trial by 
& Jury would be uſeleſs; and they would 
certainly have accuſed the Judge of having 
betrayed and impoſed upon the Jurors, for 
that he otherwiſe would have refuſed to take 
the verdict as given at the time, and told the 
reaſon why Holt, bold as he was, did not 
care to ſtand this, although he was not the 
Judge who tried the cauſe, and therefore 
not ſo directly obnoxious to complaint as 
he would have been, had that been the caſe. 
Beſides, that verdict was drawn up in Latin, 
though delivered tor certain in Engliſh, 
which would have afforded much ſhelter, 
and have begot many learned arguments to 
prove that the clerk could alone have been 
miſtaken ;_ but even this additional field for 
18 controverſy would not induce the old chief 
* to hazard the battle. 
18 The permiſſion to a Jury to rectify or alter 
| - their own finding, or to declare againſt it by 
affidavit, after they have once been at large, 
and mixed with. the world, would be of the 
molt dangerous conſequence ; it has rarely 


been aſked, and ought never to be granted. 
The 


(: 65; ] 


The idea is novel, and contrary to the fun- 


damental principles both of law and policy. 
But the application to Jurors, after being 
diſcharged, to hear privately, and ex parte, 
other evidence, and to make affidavits in 
conſequence thereof, either to alter the whole 
or any part of their verdict, or to explain 
it, or to expreſs a ſorrow for having given 


it, is infamous, and the greateſt inlet to ini- 


quity, corruption, perjury, and injuſtice, that 
can be deviſed; and therefore thoſe who 
make ſuch applications, when diſcovered, 
ſhould be proſecuted at the public expence, 
fi ned, and branded for ever. Every practice 
of this ſort, tends to leſſen the force and ef- 
fect of the public judicature of the country, 
and counteracts the guards with which the 
law, for wiſe reaſons, has beſet Juries, by 
having them ſhut up immediately, after be- 
ing {worn, and no perſon whatever admitted 
to ſpeak to them, leſt ſome popular talk, or 
external influence, ſome clandeſtine bias, or 
partial repreſentation or intreaty, thould take 
place. Whenoves any thing of the kind has 
in fact happened, for want of the bailiffs 


and parties conſtant obſervation, it has, if 


made appear, been dzemed to contaminate 
their verdict ſo as to ſet it aſide. All the Ju- 
rors ſwearing that nothing had paſſed relative 
to the cauſe, would not uphold it. Thoſe 
who ſet about a private examination, eſpe- 
cially of one ſide, after a public trial had, in 
order to ſtagger a Jury, and to render them 
diſſatisfied with their verdict,” act in the groſ- 

leſt 
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ſeſt ” "WO of the law, and with the moſt 
audacious contempt of the Court they intend 
to affect or influence by it. It is embracery 
and tampering with Jurors, in order to de- 
feat their own verdict. Even if after the 
« Fury be ſworn and gone from the bar, 
„ they ſend for a witneſs to repeat his evi- 
« dence, that he gave openly in Court, who 
« does it accordingly, and this appear by 
« examination in Court, and indorſed upon 
« the record, or pg/ea, it will avoid the 
« verdict.” 

The inqueſt of ſurgeons, made 1n a cafe 
ſome time ago, being looked upon as cal- 
culated to diſcredit the finding of a Sworn 


Jury which had paſſed under the direction 
and eyes of two or three Judges, gave a ge- 
neral alarm, and yet it took riſe from a mer- 


cifu] diſpoſition, and was, perhaps, in the 


mann r of it, as venial as any thing of the 


kind ould poſſibly be, and was certainly 


not int nded to queſtion in the leaſt, the 
propriety of that verdict, or of the trial 
upon the evidence then before the Court. 
But it ſerves to ſhew of how ſacred a nature 
a verdict 1s. 

This made me almoſt doubt the other 
day, what I read in the Political Regiſter as 
a fab, that the Court of King's Bench on 
the p:rt of the Crown, was moved for a rule 
to ſh w cauſe * why the verdict in the 


K g againſt Woodfall ſhould not be en- 


e te ed up, according to the legal import 


« of the words.” But upon enquiry at ary 
la 
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laſt aſſizes, of a young man juſt called to 
the bar, who goes the home circuit, I found 


there had been ſome ſuch motion. How- 


ever, he added a circumſtance, which I 
fancy he muſt be miſtaken in (as young men 
frequently are, who do not regularly attend, 
and are in the boxes about the Court) that 
he heard the grand juſticiary in a fide ſpeech, 
but loud enough to be heard, even by the 
bar, ſay to one of his brethren, when cauſe 
was ſhewn, and towards the concluſion of 
the matter © that the thing had been de- 
« cided, the King againſt Beare was in 
« point” or words of that effect. Whether 
this be preciſely fact or not, it will afford 
| ſome apology for my dwelling ſo long upon 
that caſe, out of reſpect for what ſo extra- 
ordinary a perſonage may be only ſuppoſed 
to have uttered in favour of it. But upon 
ſuch a caſe, I muſt ſay to ground a general 
rule for doing what hitherto has not been 
done, 1s giving great weight to 1t indeed. 
Shall it then be a word of courſe for the fu- 
ture in libel, (for I will not carry it, as per- 
- haps not intended, to any other matter) to 
change the lay-verdict into a legal one? Lord 
Holt merely conſtrued, in a legal ſenſe, what 
a common jury had ſaid, but this motion 
goes on {till farther, and is to change it zp/o 
Fats, into legal words, which will have this 
additional effect, that it will take away all 
poſſibility of the Lords reviewing ſuch ſen- 
tence. 
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The only amendment ever thought of be- 
il fore was, where the clerk had blundered, and 
"1 not entered the verdict as it was given. In 
ih ſuch caſe, his error ought not, it was thought, 
il to be a prejudice to any body; and therefore 
ought to be ſet right. This is not altering a 
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Jury 's verdict, but is done expreſsly to pre- 
vent its being altered by the miſpriſion of 

| ſome officer of the Court. In this particular, 

| we all concur with my Lord Mansfield, who 


(according to my magazine) declared, that 
c in the caſe of Gibſon for forgery, all the 
« Judges were of opinion, that where the 
« officer had drawn up the verdict, contrary 
* to the finding of the Jury, it might be 
e amended ;” that is, made agreeable to the 
fact. But my monthly informer, does not 
go on and ſay, whether his Lordſhip took 
1 notice, that this was in the caſe of 2 profeſſed 
+ 1 ſpecial verdict, which circumſtance, may make 
1 ſome little difference in the matter. Indeed, 
io I apprehend; that the Judge who tried d- 
i | Fall; and the Court of King's Bench, as well 
as council for the Crown, "have clearly 1nti- 
mated their opinion, that the verdict here is 
not ſpecial, witho ut declaring, however, ex- 
prefsly, whether it be or be not a general 
verdict, or elſe ſomething between the two, 
that 1s, neither the one nor the other, but bi- 
form, and, as it were, of the compoſite or- 
der. And, as the Court hath not as yet pro- 
nounced its deliberate opinion, it may not, 
perhaps, be in me an unpardonable preſump- 
tion to opine, that it is really of a mixed 
nature. 
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nature. It is not completely a ſpecial verdict, 
becauſe it does not find every fact in the 
cauſe definitely and diſtinctly, nor negative 
expreſsly what it does not find; but it par- 
takes ſo far of the nature of a ſpecial verdict, 
as to find, ſpecially and completely, what- 
ever it does find; and, for preventing 
any ſuppoſitioa or conſtruction to the con- 
trary, has anxiouſly, and from ſuperabun- 
dant caution, inſerted the excluſive word 
only, to act with the force of a negative upon 
every conceivable addition. They might ei- 
ther do this, becauſe they found no evidence 
to warrant their finding any thing more; or, 
becauſe they ſaw ground to exclude every 
thing elſe. But whatever was their motive, 
the fact is, that they have negatived all but 
the printing and publiſhing, both the innu- 
endoes about the blanks, and the ſedition and 
malice, if not expreſsly, yet by neceſſary im- 
plication, which amounts to the ſame thing. 


In this caſe, indeed, it happens, that there 
can but two other circumitances be ſaid to be 


laid in the charge, which are the innuendoes 


and the malice : therefore the excluſive word 


only, is preciſely levelled at theſe. It can 
have no other application, and is improper, 
unleſs intended to ſignify that they were con- 
ſidered but repudiated and rejected, there 
being no pretence for finding them. And 
this is what the Jury ſwear. Notwithſtand- 


ing they were told, (according to practice, 


it 
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it ſeems) that they had nothing to do with 
any thing but the fact of publication; yet it 
appeared ſo clearly to them, that there was 
no ſedition or malice accompanying the im- 
preſſion and publication, that they could not, 
whether it were a work of ſupererogation or 
not, refrain from ſhewing, that in their opi- 
nion, there was no ground for ſuch charge. 
This, indeed, is plain, from another confi- 
deration, which 1s, that every common Ju- 
ryman knows what it is to find any defen- 
dant generally guilty, and therefore, had the 
preſent Jury thought that, in conſcience, 
they ought to have found Moodſall guilty of 
the whole charge, they certainly would have 
found the uſual verdict of guilty, without 
ſaying more; and there is but one aſſignable 
reaſon for their not having done ſo, which is, 
that they did not believe it, and this they 
have manifeſted by as pregnant a word as 
any in the whole Engliſh language. 
Suppole a man, upon being very ill, after 
eating beef ſteaks with oyſter-ſauce ſhould 
take ten guineas from a ew in order to pay 
him one hundred, whenever he ſhould again 
eat beef ſteaks with oyſter- ſauce, and to ſe- 
cure the payment of the money upon that 
event, ſhould depoſit it in the hands of a 
truſtee. The matter comes into Chancery, 
and an iſſue is directed to try the fact. The 
jury 6nd, that he had cat beef ſtakes only, 
and will find nothing elſe. Would any lawyer 
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( 
contend, that the oyſters being only ſauce to 
the beef ſteaks, was a matter of courſe, and 


that the Jury, by finding the defendant had 


eat beef ſteaks, had virtually, and according 
to legal import, found a verdict againſt the 
defendant, and that he had forfeited his wa- 

rer ? Now, I look upon malice as the ſauce, 


at leaſt, to the publication of a libel, and ab- 


ſolutely neceflary to make the information 
reliſh, and be good for aught, and not idle 
garniſh upon the brims of the dith. 

My Lord Chief Juſtice Hale ſays, © the 
Jury may find a ſpecial verdict, or may 
find the defendant guilty of part, and not 
« guilty of the reſt; or may find the defen- 
« dant guilty of the fact, but vary in 
c the manner. If a man be indicted for 
“ burglary, quod felonice & burglariter 
% capit & aſportavit, the Jury may find him 
* guilty (felonice) of the ſimple felony, and 
* acquit him of the burglary (the burglari- 


ter.) So if a man be indicted of robbery 
« with putting the party in fear, the Jury 


% may find him guilty of the felony, but not 
« guilty of the robbery. The like where 
the indictment is clam et ſecrete a perſona, 
„ &c.” And this great conſtitutional -law- 

yer concludes with ſaying, as to giving judg- 


ment on verdicts, where there is any ſpecial 


finding, tutius erratur ex parte mitiori. 
Where a man has been charged with ſe- 


ditiouſly and maliciouſly printing and pub- 
Ki liſhing 


4 72 ) 
liſhing ozly, and with nothing elſe, if the 
Jury have found him guilty of printing and 
publiſhing only, it cannot be ſaid they have 
found him guilty of printing and publiſhing 
ſeditiouſiy and maliciouſiy, nor that they have 
found him guilty generally of the charge. The 
propoſitions are not convertable, and when 
that is the caſe, nothing but a material al- 
teration, a change of the ſenſe, and real im- 
port of one of them, can render them ſo. 
Beſides, only confines the finding to the one 
thing ſpecified, the printing and publiſhing, 
and conſequently leaves unfound, and ex- 
cludes therefidue, theinn uendoes, ſedition and 
malice. Nobody indeed denies, that only 
is a word of reſtraint ; the council for the 
crown allow it to be ſo in grammar, logic, 
and common ſenſe; but they nevertheleſs 
contend, that in law it loſes this effect, and 
reſtrains nothing, or elſe is ſurpluſage ; that 
they are at liberty to conſtrue the finding 
of the Jury, although not a member of 
the ſaid Jury was a lawyer, according to 
the legal import of the words, as if they 
were all lawyers ; and finally, that what 1s 
contrary to grammar, logic, and common 
ſenſe, is good law. This 1s the ſtrength, as 
I apprehend, of their argument, and it 
might, perhaps, have ſome weight before an 
Iriſh tribunal ; but, as I take it, amid all 
the ſcandal of the times, an Iriſh head has 
neyer been imputed to the Court where this 


muſt 
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muſt be decided, and therefore I am not 
much afraid upon that ſcore. It was, I 
preſume, out of decency to the principal 


law officers of the crown, and for no other 
reaſon, that this new experiment was not 
treated with immediate contempt ; for I can 


hardly bring myſelf to believe, that in this 


liberal ſeaſon 1t can be given way to, when 
wills, though reduced into writing, and poſ- 


ſibly by a lawyer, are expounded according 
to the intention of the teſtator, contrary to 


the agreed legal import of his words, and to 


former determinations of ſimilar caſes upon 
that principle, although this was the rea- 
ſon, in all probability, for leaving wills, like 
deeds, to the determination of the Court, 
and not of a Jury, as well as the judicatures 


being originally eccleſiaſtical, and proceed- 


ing according to the civil law. The fame 
ſpirit of liberality that has got the better of 
the legal import of the words in the latter 
(notwithſtanding a former caſe or two to the 


contrary) will, I truſt, do the ſame by the 


other import, ſhould there even be a dark 
caſe or two produced in ſupport of the pre- 
ſent motion. Common ſenſe will, as we have 
ſeen, prevail againſt black letter, where the 
party whoſe act is to be affected, never heard 


of ſuch black letter. In truth the meddling 
with a verdict in England, 2 a very tick- 


liſh thing; for being th inion of the 


gountry, expreſſed by themſelves in their 
native 


"RI i $ OY R 
— 
0 mr — 
i, 1 > * 


ere 
. 7 bee es opt 
eh RI" 


* 
* — _m— e 


1 rr D —ů — — area . 
— * 5 „ — rung: 5 0 —_— ũ 2 


( 74 ) 

native language, every body will aſſume the 
right of underſtanding it as well as the King's 

Attorney or Solicitor General, Judge, or 
Chief Juſtice. All the learned council for 
the crown, it ſeems, concurred in opinion, 
that the Court of King's Bench muſt be mo- 
ved for leave to enter up the verdict accord- 
ing to the legal import of the words. The 
very motion therefore is of itſelf a demon- 
ſtrative proof that all who adviſed, aſſented, 
or gave way to 1t, were convinced that the 
verdict as it ſtands, is inſufficient for judg- 
ment being given upon it againſt the defen- 
dant, ſo that the Court muſt either rectify 
the verdict, that is, permit or direct another 
verdict to be made, or make one themſelves, 
(what an impudent and troubleſome requeſt?) 
or elſe the defendant muſt be acquitted. Had 
not theſe crown lawyers been thoroughly aſ- 
ſured that the verdict was inſufficient for 
their purpoſe, they would certainly have 
moved for judgment upon it, becauſe the 
latter motion would not by any means have 
carried ſo indecent an imputation with it as 
the former; which plainly implies, that the 
Judge who tried the cauſe, had taken an in- 
ſufficient verdict, and therefore inſinuates 
either inattention or inſufficiency in him in 
the function of his legal office. And the 
matter is really ſo managed, that what ever 
be now done, it will be liable to ſtrange dif- 


ficulties, ſurmizes and miſconſtructions. If 
5 he 
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the Court grant the motion, it will admit 
that the verdict in fact taken, was inſuffici- 


ent for judgment and puniſhment by law, 
and that they muſt make it ſo; for, as was 
_ obſerved (according to my magazine) by Ser- 


jeant Glynn, if the motion be carried, it muſt 


be followed with another on the heli of 
the clerk, whoſe buſineſs it will be to enter 


the EY to know what the legal import 


of the words taken 1s, a thing he will not 
take upon himſelf for certain to decide. It 
will likewiſe be ſaid, as the ſame learned ad- 
vocate urged, that this method was taken to 
prevent the re-judgment of the matter by a 


ſuperior Court, becauſe the effect of the 


motion 1s to prevent the real words taken as 
the verdict from appearing upon the record. 

And. the world will aſk why was this done, 
if the verdict taken was a good one ? Would 
not the Court of appeal know its legal im- 


port, as well as the inferior Court? It looks 


as if this laſt were afraid of having its pro- 
ceedings reviewed, imagining they would not 
ſtand the teſt. After one wrong thing done, 
is not this the doing of another to protect 
it? The bold Englith whig Chief Juſtice, left 
himſelf, at leaſt, open to appeal and revi- 
ſion. Is this becoming a Court of Juſtice ? 
On the other hand, if the motion be denied, 
it will be faid to have been denied for the 
lake of ſupporting the reputation of the 
Judge who took this queſtionable verdict ; 


and 


Ly 
and if judgment be given upon it, as it now 
ſtands againſt the defendant, not only the 
ſame arguments will be inſiſted on, that have 
been urged againſt the ſenſeleſs, lawleſs caſe 
of Beare, but many more; as the preſent caſe 
is, for reaſons before-mentioned, by far leſs 
ſupportable than that. Who can ſtop the 
| tongues of people in theſe licentious days, 
from obſerving that Lord Holt gave judg- 
ment againſt a man as a ſeditious libeller, 
upon a verdict taken before another Judge, 
where many other charges were made ; but 
that his ſucceſſor had given judgment againſt 
a man as a ſeditious libeller, upon a verdict 
taken by himfelf, where no other charge was 
laid, and where the word only muſt operate 
upon, and be applied to this. Should the 
puny Juſtices determme the motion without 
their chief, it would make no alteration in 
the voice of the public, no more than if a 
caſe were made and ſent into the adjoining 
Court of Chancery for the opinion of the 
preſent Commiſſioners of the Great Seal; ſo 
thin now is the partition between the two 
Courts, ſuch the ſpirit of party of ſuppoſed 
influence, and of faction. Nobody like 
myſelf, merely as amicus curiæ, (apply the 
word as you may) will take the trouble pro 
Sono publico, to fling out their thoughts upon 
ſuch a captious ſubject, purely by way of 
precaution, before any irretrievable ſtep be 


taken. 
3 by This 
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This 1s, I know, very tender ground to 
tread upon, as well as ſome other that bor- 
ders upon it, but there are certain occaſions 
when one cannot help looking upon every 


little incident as worthy the reconſideration 


of thoſe in the moſt exalted ſphere of life. 
Theſe occaſions are, when any popular di- 


{temper and diſſatisfaction is ſpreading upon 


a general belief that the capital province of 
Engliſh Juries is invading, and ſtep by ſtep 


to be taken from them, under various artful 


pretences of improvin g the conſtitution, and 
of better ſecuring good men againſt the 
violences of the bad. You know that 


—— Things light as air, | 
Are, to the jealous, confirmations ſtrong. 


On which account, I think it my duty, as 
a citizen at large, and long retreated from 
the buſtle of the bar and the ſtate, to men- 
tion whatever in my apprehenſion may give 


the leaſt ground for calumny ; whether the 
thing be true or not, is of no great moment, 


if it be circulated as a truth, and indiſpoſes 
men to that reverence for the decrees of 
Courts, which I ever wiſh to ſee prevail, 
as from my heart believing it to be of the 
utmoſt conſequence to the preſervation of 
liberty. The purity of the Bench conſiſts 
in impartiality, wherefore, Judges ſhould, 
if poſſible, (like Cæſar's wife) be free, even 

L | from 
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from ſuſpicion. It behoves them, therefore, 
to be wonderfully circumſpect in all popular 
cauſes. Now, there is a rumour (eredat 
Judzus appella, haud ego) that in the courſe 
of the famous motion, which has been the 
true ground of this letter, ſomething {lid 
from the Bench to the Bar like this; © it 
é muſt be granted in all events by the de- 
& fendant's council, that the verdict as it 
e ſtood, hath found the defendant guilty of 
printing and publiſhing the paper, in the 
« ſenſe that was put upon it, in the infor- 
b mation, after filling up the blanks;” and 
that on this hint, the council took a ground 
which none of them had either thought of 
before, or elſe cared to venture upon. But, 
I confeſs, I doubt my informant's correctneſs, 
as to the argument itſelf, and much more as 
to the ſource of it. The latter muſt ſurely 
be miſtaken, for I never recolle& myſelf any 
paſſage in the leaſt like it; and, if there be 
no foundation for ſaying ſo, the inſinuation 
is as indecent towards the obje& of it as the 
motion, and more it cannot be. I dare en- 
gage, the noble Judge who tried the cauſe, 
will not, upon his honour, aver, that 
he aſked the Jury upon bringing in their 
Verdict, whether they meant to find that the 
liber was truly expounded in the informa- 
tion, that is, whether the blanks in the ori- 
ginal had been truly filled up; and, if he did 
not, how can he or any one now ſupply, 
pre- 


*. 
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preſume, and take for granted, ſo mate- 
rial a part of the finding ? We are not to 
conclude it from the Jury's being told in 


the ſumming up, that this was a part of 


their conſideration, and what they muſt at- 


tend to. They were, I ſuſpect, told at that 


time, many things which there is great rea- 
ſon to ſuppoſe they payed no obedience to. 
But, however that was, we are not to reaſon 
from what ſhould have been done to what 
was done, and to make verdicts by argu- 
ment. Any verdict, ever ſo deficient, may 
be made good at that rate, and a fact not 
found be created in a trice. If the Judges of 
the King's-Bench, when Mr. Wilkes, known, 
by perſon, to all of them, preſented himſelf 
before them, profeſſed that he was the John 
Wilkes outlawed, and deſired to ſurrender 
himſelf, ſtared, looked ſurprized, and at laſt 


declared, they could not know nor take 


notice of him, unleſs he were brought into 
Court by legal proceſs ; and therefore let 
him depart from the bar of public juſtice, 
as quietly as any of the crowd of 'amazed 
ſpectators, though an outlaw ex profeſſo, 
and of the firſt magnitude, for blaſpheming 
his God, and libelling his King; ſurely 
none of thoſe Judges, whilſt they retain the 
ſame head and way of thinking, will ſuffer 
any fact relative to a libeller to come before 
them, 1n any other than its true legal habit, 
according to form of law, They will fay, 
$A very 


. | 
very candidly, as in the inſtance laſt put, it 
may be ſo, but they are not obliged to know 
it. Indeed, the example cited, ſhews ſuch 
a rigid requiſition of legal mode and figure, 
that were Woedfall himſelf, in propria per- 
ſona, to come to the bar of the King's- 
Bench, and avow, that he did mean by the 
blanks the perſons inuendoed by the infor- 
mation, I much doubt, whether fo ſcrupu- 
lous a Bench would not ſay, we can take no 
notice of your viva voce declaration, there 
is a legal way for ſuch a fact coming before 
us, which is the verdict, and we cannot take 
notice of any thing that was in iſſue in 
the cauſe, and is not there found by the 
Jury; it was their province to find it di- 
rely if they believe ſo. This holds now 
more eſpecially, as the verdict here is not 
the common general verdict,” but a particu- 
lar or ſpecial finding, and the Jurors have, 
as we obſerve, found that you only printed 
and publiſhed the paper, without ſaying 
what they found to be the import of the 
blanks, which it contained ; and, as they 
have confined their finding to the mere 
printing and publication of the paper pro- 
duced, which paper is with blanks, they 
have really excluded all of the charge which 
relates to the innuendoes and to the intention 
of the publication, and theſe being both 
facts alledged before them by the informa- 


tion and not found, but on the contrary ex- 
| cluded 
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Jaded. we muſt take it in form of law and 
as judges, that they were not true. We can 
take no notice at all of what you ſay, not 
being in cuſtody and regularly brought be- 
fore us. 

They might in truth have added, in the 
words of Lord Chief Juſtice Vaughan, * it 

remains, if they be found at all, they 
„ muſt be found by inference and argu- 
ments only. And as for that, though it 
« were a general verdid, the finding the 
«« point in iſſue, by way of argument or in- 
« ference, for the plaintiff or defendant, is 
«« never permitted, not though the argument 
« be neceſſary and concluding. I confeſs, 
*« that ſtrictneſs is not rigidly obſerved in a 
« ſpecial verdict, where the Jury find only 
„the matter of fact, as when in a general 
« verdid they find both fact and law, that 
<<. is; the wats matter in iſſue. Yetin a 
ſpecial verdict they muſt find the fact clear 
“ and without equivocation to common in- 
« tent, elſe they find nothing whereupon 
«© the Court can determine what the law 
„ is. There are no words in this ſpecial 
« verdlict that can be {ſtrained to a finding 
of theſe (inuendos for example) by way 
of inference and concluſion. It cannot 
* be made out by any rational inference 
*© that they have found them. For to find 
that ſuch a letter was written, or ſuch a 
* book made by J. 8. is not to find that all 

| things 
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& things, or any thing contained or men- 
cc tioned in that book or letter, are or is 
Fx". 

It is in print that the council for the * 
fendants wanted to read affidavits from ſome 
of the Jurors to explain their verdict, and 
that the Chief Juſtice immediately took up 
the matter, and ſaid though the Court 
* would not yet determine, whether the affi- 
r davit of any of the Jurymen may be read, 
« yet I have permitted one to be read a little 
& by way of ftating it, and I there find that 
* the application of the inuendoes is not 
* denied, only the criminal conſtruction put 
* upon the paper in the information. To 
* have denied the one, would have been 
de very material, with the other they have 
* nothing to do. In that caſe, there would 
* be no proof to them of the paper, as 
% charged in the information. But, if the 
Jury find that the defendant publiſhed at 
* all, they find the paper, as charged in the 
-” information, for that 1s their only enquiry. 
I take it from the affidavit which has been 
« ſtated, that it does not appear, whether 
« the Jury meant to ſay the paper is no li- 
* bel; if they had the leaſt doubt whether 
r the inuendoes were properly ſupplied, 
© there ſhould be a new trial. I ſummed 
* up to them, that if they were not ſatisfied 
* of the fact of publication, or had a doubt 


” * Vaughan s Rep. 75, 70. 
« of 
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x of the application of any of the words 


4 in the information to the blanks in the 


letter, they muſt acquit the defendant.” 
And in ſome magazine (for all theſe things 
come into the country) it is ſaid that upon 
one of the Judges aſking Whether any 


„ Juryman would take upon him to ſwear 


« that K—g does not mean King, &c.“ 


Lord Mansfield ſaid “ if any member of the 
« Jury was to make ſuch an affidavit, it 


« would in a particular manner merit the 
ce conſideration of the Court.” And that 
the learned coadjutor, before- mentioned, 

ereupon added © the Jury are elected, 
«* tried, and {worn to determine concerning 
« the matters contained in the information, 


« therefore if they find any fact of publi- 


* cation, they muſt find, not the ſimple fact 
« of publiſhing that Public Advertiſer, fold 
« at the defendant's houſe, but that very li- 


<« bel charged in the information.” 
Before I conſider what auxiliary argument 
may be drawn from this new ſpring, I can- 


not help ſaying, that I doubt the fidelity of 


the relation, as there are ſome things in it 
which I cannot well reconcile to prudence 
or practice, and others which I do not ap- 
prehend the force of. The reaſoning moſt 
evidently is of a very different complection 
from that of my Lord Vaughan, whoſe 
acuteneſs as a reaſoner, whoſe learning as a 


lawyer, and whoſe integrity as a man have 


rarcly 
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rarely been ated, ad perhaps never ex- 
ceeded. He was withal a royaliſt, and a 
Chief Juſtice made by Charles II. 
If it coſt Lord Holt much pains to get quit 

of Lord Coke, I think there muſt be no ſmall 
dexterity uſed to free the preſent caſe of 
Woodfall from being ruled by the authority 

of Vaughan. Can any man of common ſenſe 
and honour ſay, that the Jury have now by 
their ſpecial finding, found the fact of pub- 
lication, and the application of the words 
in the information to the blanks in the let- 
ter (and if either of them be doubtful, the 
defendant ſhould have been acquittted, ac- 
cording to Lord Mansfield) clear and with- 
out equiuocation, to a common intent? I put 
it as a ſpecial finding, becauſe that is the ſtrong- 
eſt way of putting it; for, it were a ge- 
nerl verdict, the finding the point in iſſue (which 
Lord Mansfield agrees the blanks to be) by _ 
way of argument or inference, is never per- 
mitted, not though the argument be neceſſary 
and concluding. And this i is the law even in 
a civil caſe. 
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It is not therefore material to examine, 


„ whether there may be ſomething of a 


« diſtinction in the books about amending 
66 a verdict i in a civil and in a criminal caſe; 
and if there be, whether cc it is a miſtake 
and there is nothing in it;“ ar whether 


at be a ſound and a legal diſtinction. For, 


in the preſent caſe, there is no doubt that 
the real verdict was truly taken, by the 
chief juſtice himſelf, as I apprehend, and nos 
by the ordinary officer of the court. There 


is no miſpriſion at all. The verdict has not 


been taken contrary to the finding of the 
jury: whether indeed it will be ordered to 
be ſo drawn up, we ſhall know by and by, 


ſome time in the wintry, political ſeaſon of 


the year. 
If I recollect right, the old rule was, that 


jurors, after mixing with the world, ſhould 


nat be received to explain their verdict at 


all, for fear of ſome undue practice with 


them. Affidavits from a jury were always 
rejected. Should a new trial be moved for 
or granted, both the motion and the al- 


lowance were derived from ſome other 


ſource. Now, if the nagagine relation be 
authentic, I ſhould be glad to be informed 
whether this old rule, being become too fee- 
ble from age to do its duty, lies under ſome 
temporal diſability, or has been diſmiſſed and 


ſuperſeded by any other, and what new re- 


gulation ? For from the account I cannot 


tell whether the affidavits were admitted or 
rejected, nor whether their future admiſ- 
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„ „ 
ſion or rejection is to depend upon the diſ- 
cretion of the court, or to be aſcertained by 
any poſitive rule? It ſeems as if much might 
be argued both ways from the interlude (I 
beg pardon, the interlocutory ſcene Iwould 
ſay) which has been lately exhibited and 
which will I hope be attended with ſome 
benefit to the bar in time to come. LL 
+ Thedefendant's council, I agree and laugh 
when I think of it, who produced and ten- 
dered the affidavits, have been very clever- 
Ty taken in. They were not permitted to 
read them in ſupport of the points they 
meant to put their client's defence upon, as 
the court would not yet determine whether 
they might be read; but, the chief juſtice in 
order to know the general purport of ſuch 
affidavits, directed a little to be read by way 
of ſtating for the ſatisfaction of the court. 
When this was done, he perceived that the 
application of the innuendoes was not de- 
nied, but that the criminal conſtruction, put 
upon the paper by the information, was. 
Whereupon he pronounced theſe two mat- 
ters to be quite independent of. each other, 
and then concluded, from the filence about 
the innuendoes, that the jurors could not 
deny their truth, nay he went farther, and 
conitrued their very filence into an actual 
admiſſion of it. Never perhaps was there 
an abler manœuvre. And ſuch is the legal 
effect of reading a little by way of ſtating. 
The wicked party (which is a main thing) 
can never make ule of it at all, and yet the 
£5 | court 


(wr } 
court, or crown, may ſtrike out light enough 
from thence, to be able to ſee evidently a fact 


that was hid in abſolute obſcurity before, 
or in a word may verify or diſprove any 


thing they pleaſe by it. 


With reſpect to his Lordſhip's ſpeech, it 
is not a haſty, but manifeſtly a 8 


compoſition; and yet (pardon me for the 
remark) there are three material terms in 
it which ſeem not perfectly free from equi- 
vocation, namely, criminal conſtruction, li- 


bel, and as charged. However a little con- 
ſideration lets one ſee that this happened by 
accident; and that the firſt and laſt muſt 


mean the ſame thing, and that as charged 
comprizes the fact of publication, the truth 


of the innuendoes, and the libellous intent, 
the three ingredients neceſſary to convict 
the defendant of the crime laid, that is, of 
publiſhing a libel, Without the firſt and 


ſecond, the third cannot exiſt ; but, it 1s 
poſſible that the two former may, without 
the third. This is evident from the noto- 


rious caſe of the ſeven biſhops. 


Nevertheleſs there are to myſelf four 
things clearly deducible from this famous 
ſpeech; firſt, that the noble judge looks 
upon an explicit finding of the truth of the 
innuendoes to be ſo neceſſary, that the de- 
ciſion of the whole matter hinges there and 
depends upon it, © for a doubt of it ſhould 
* acquit the defendant, and a denial thereof 
by the affidavits would produce a new trial; 


ſecondly, that it is his own opinion that 


. the 
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the jury are not to judge whether the paper 
be a libel or not, „they have nothing to 
do with it ;” thirdly, that the jury, if they 
find the defendant publiſhed at all, find him 
guilty of the libe], <© becauſe they find the 
« paper as charged in the infotmation, 
" which is their only enquiry, and fourth- 
ly and laſtly, that the court alone, if the 
publication be proved, can and muſt ac- 


quit an innocent defendant, by arreſting 


Oo FOOT 
Sefore entering into a particular dliſ- 


cuſſion of the conſiſtency and ſolidity of 


theſe poſitions, I will juſt throw out, that 
with reſpe& to the preſent verdict, our 
ſole enquiry muſt be what in fact it was, 
and not what it ought to have been ; that 
1s, what the jury have done, and not what 
they ſhould have done. If their verdict be 
corrupt, they ought to be puniſhed, and 
the verdict let aſide of courſe; and, if it 


be unintelligible, it muſt be a nullity, for 


nothing can be made of it. And now to re- 
turn to the ſpeech. | 


As my underſtanding is flow and na- 


turally dull, I hope I may be admitted 
to declare without the ſuppoſition of 
affectation, that I can neither readily re- 
concile all the parts of it with each 
other, nor can I diſcern the concluſive- 
neſs of the reaſoning ; and as I love to be 
open and ingenuous, altho' it be at the 
expence of my reputation for quickneſs of 
apprehenſion, I will honeſtly ſay why. in 
147 | Eo Ez. . 


A 


the firſt place; * if the criminal conſtruc- 4 


tion put upon the paper in the informa- 9 

tion is denied (as from the affidavit ſtated | 

« J find it was) I take it that it does ap- 

« pear the jury meant to ſay that the paper 

« was no libel,” becauſe the whole and ſole 

criminal conſtruction put upon the paper 

by the information concludes to its being 

4 libel ; and the chief juſtice himſelf, as 

we. have juſt now ſeen, grounds his argu- 

ments upon the filence of the affidavits 

with feſpect to the innuendoes, ſo that the 

j nraſe criminal ot ar could not in 
his ſenſe refer to them, and then there is 
nothing that it could refer to, but to the 
paper itſelf being no libel. Nor can I re- 
concile therefore his ſtating at the outſet 
that by the aſſidavit, only the criminal con- 
Atruction is denied, with collecting afterwards 
that it does not appear from the affidavit 
thether the jury meant to jay that the paper 
zs no libel. In the next place, if the truth 
of the innuendoes be neceſſary to ſupport 
the criminal conſtruction (which I fancy 13s 
Lord Mansfield will not deny\ and that the 1 
criminal conſtruction was the gi or object 
of the information, the aftidavit-makers 
might think that by denying ſuch criminal 
_ conſtruction, they had.ſhewn, that they, as 
Jurors, meant to ſay the paper was no libel, 
and having therefore deſtroyed the very 
foundation of the information, need not 
lengthen their affidavit with ſtating unne- 
ccilary particulars. In a word, I conſider 
or ns i if” the 
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(104 ), 
the affidavits as ſaying in a general way, 
what the makers of them might certainly 
have ſaid generally as jurors, that the de- 
fendant was not guilty. And if they are 
not now heard by the court, or liſtened to as 
jurors about their verdict, in what light 
do they gain ſo far the ear of the court, as 
to be indulged with ating what they have 
to ſay? a general verdict could not have 
been 1 nor could the members of the 
jury have been forced to explain upon what 
grounds they went, the verdict being clear, 
uſual and legal. A jury indeed, according 
Wii to Lord Vaughan, may like the ſeveral 
w_ judges of a court form the ſame general 
[ conclufion from different motives: it is 
not requiſite that they ſhould concur in 
the ſame motives. They might or might 
not, for ought that appears, have believed 
WE the innuendoes to be rightly applied. They 
ih have not ſaid one ſyllable to lead to a belief, 
or conſtruction one way or the other. 
It is agreed that they are totally filent on 
the point. But, if the ſpeech of the noble 
zudge who ſummed up to them; did not 
want its common ingredients and effect, 
45 they muſt have both Saderſiood and been 
11168 perfudded that the application of the words 
11 in the information to the blanks in the 
Jetter was their principal, if not only con- 
fideration, and muſt therefore have drawn 
1 their concluſion from a diſbelief of the 
| 1 innuendoes. On the contrary how an in- 
i ference, the reverſe of this, can not only be 
made 
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made from the ſame premiſes, but be re- 


lied on as infallible, fo as to make ground 


for deciding the queſtion upon, is paſt my 
underſtanding. Indeed how the criminal 
conſtruction can be conſidered: indepen- 


dently of the innuendoes which are neceſ- 


ſary to form it, I cannot well conceive. 
And therefore, I am perfectly amazed how 
from the denial of ſuch criminal conſtruc- 
tion and mere nen-mention of the in- 
nuendoes any lawyer can with confidence 
infer the admiſſion of, or an incapacity of 
denying the latter. Is it uſual, or neceſſary 
in law, for a layman ſwearing to his belief 
of a thing to ſtate all the grounds of ſuch 
belief ? It certainly is not ſo among lo- 
icians or mathematicians. * All writers 
whether profeſſional or unprofeſſional make 
uſe of many concluſions, inferences and 
deductions, without giving the {ſeveral 
ſteps or preliminary propoſitions from 
whence ſuch deductions are-made. I have 
heard too that wiſe judges never enter 
on record the reaſons upon © which they 
ground their decrees, becauſe. many a 
judgment from the ſeſſions, plantations, 


and other judicatures have been fet a- 


fide on account of the bad grounds enter- 


ed for them, which judgments were right 


in themſelves, and would have ſtood, 


but for the diſcloſure of the bad grounds, 
on which they were formed. The reafen- 

ing from nothing being ſaid of a thing, 
either to its belief or diſbehef by the de- 


ponent, is very precarious and inconcluſive. 
It 
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It is, .without a pun, reaſoning from no- 


thing, and the common adage ſays, ex nibilo 
zi] fit. It is, I believe, the firſt time that 


an argument, from ſuch a ſource. was ever 


taken for politive proof,. and conſidered as 
A ground ſufficient of itſelf for a criminal 
judgment. Nothing can exceed the ex- 
travagance of ſuch proceeding. It is poſ- | 


fible likewiſe, that theſe affidavit-jurors 


might regard the innuendoes, the criminal 
canſtruction and /ibel as nearly ſynonimous 
terms in this caſe, and therefore ſpecified 
their diſbelief of no more than one of them, 


for the ſake of avoiding tautology and pro- 


lixity. In fine, it might be omitted for 
want of knowing that the court would ex- 
pect a denial o the truth of the innuen- 
does; and they might well be excuſed for 
ſuch an ignorance, becauſe they muſt have 
heard that, if they would, they might have 
taken upon them to judge of the intention 


of the defendant, and if they believed, as 


they now ſwear, that it was not criminal, 
they might have found him not guilty. 1 


can aſſure them, had I been upon the j Jury, 
and really believed ſo, I ſhould have 


thought myſelt bound in conſcience to 


have brought in ſuch a verdict. But whe- 
ther I am right or wrong in what I have 
advanced upon this head, it is I think not 


to be denied, that unleſs the court of 
King's Bench had ſignified previous to theſe 
affidavits being made, that they ſhould con- 


ſider none as material which did not deny 


the 
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a truth of the innuendoes, they can have 


no pretence to ground a judgment againſt 
the defendant, upon an omiſſion of that 


circumſtance. It will be catching the 


jurors in a very unuſual net; and what 
catching practice of any ſort ever redounded 
to the credit of any party, cauſe or ju- 
dicature? Nay, I will go farther, and 
ſay it is impoſſible to ſupport any judg- 
ment given upon ſuch ground. In the 


third and laſt place, I am not ſatisfied with 


the reaſoning of the chief, in ſaying, that 
to have denied the application of the 
e innuendoes would have been very 
« material, becauſe in that caſe there 
6 wonld be no proof of the paper as 
charged in the information,” and “ that 


* if the jury find the defendant publiſhed 


cc at all, they find the paper as charged in 


«© the information, for that is their only 
% enquiry.” For it ſeems to me, that the 
paper charged in the information is the 
paper actually printed, and, as a proof 
that it is ſo, the printed paper is always 
produced, to prove that charged in the in- 
formation, which it could not © do were they 
different and not one and the ſame paper. 
But a demonſtration of this being ſo, is that 
any variance between the original, and the 
paper ſet forth, would be fatal, it muſt be 
the very tenor with the blanks, and not 
the purport thereof. And I ſuppoſe, if a 
regular ſpecial verdict were in any ſuch cauſe 
to be drawn up, for the {ſake of determin- 
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ing > by a ſolemn ln in Weſtminſter⸗ 
hall, whether the court of King's-bench, 

or juries, were according to the conſtitution 
of this kingdom, to be judges of the ſe- 
dition and malice alledgedin libel, it would 
be neceſſary for ſuch verdict, to ſtate that 
* as to &c. the jurors upon their oaths ſay 
* or find, that the defendant on ſuch a day 
* publiſhed the paper in the information 
% mentioned, and of the tenor there ſet 
& forth,” and then to go on and ſay and 
« the jurors further upon their oaths ſay, 
* that they find the blanks in the faid pa- 
* per contained and ſet forth in the ſaid in- 
* formation, meant the perſons and things 
« applied to them by the innuendoes in 
wy the ſaid information. But whether the 


% defendant be culpable thereby of pub- 


* liſhing aſeditious and malicious libel, they 
refer to the court.” Now, if this or any 
thing like it, would be the regular way Ot 
taking ſuch ſpecial verdict, it is another 
proof that the paper charged in the infor- 
mation, is the paper actually printed. Be- 
ſides, the intent of all judicatures is that a 
defendant ſhould ſuffer for what he really 
did, and not for arbitrary and groundleſs 
ſuggeſtions 1 in a bill, declaration, informa- 
tion, or indictment. It is the buſineſs both 
of judge, and inqueſt, to fee that this take 
place. A proſecutor therefore, takes care 
by his count, to charge an editor with the 
publication of a libel, of ſuch tenor, which 
he ſets forth literally; Abs to the fact, 

| and 
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ad in the doing of this, where blanks, aſ- 
teriſks, or cant words, occur in the origi- 
nal, after giving them as printed, he de- 
clares they intend ſuch perſons and things, 
and his council, at the trial, always endea- 
vor to convince the inqueſt, that the blanks 
of the real paper ſo ſet forth, are rightly in- 
terpreted by the court, and when he has 
done this, he expatiates upon the wicked- 
neſs, and malice evident therefrom, and 


aggravates them as much as he can. The | 


jury if they, find him generally guilty, do 
and muſt at all events, find that the paper 
has been both truly. recited, and explained. 

In ſhort the paper all along underſtood by 
the pleadings, the parties, judge and jury, 
is one and the ſame, the real and original 
Paper, and can be no other. And it is the 
interpretation of the blanks, or the crimi- 
nal conſtruction drawn from thence, which 
creates all the diſpute in the matter. The 
innuendoes make no part of the paper; they 
are placed 1n the information immediately 
after the reſpective words, to which they 
are applied, apart from them, and includ- 
ed within crotchets, on purpoſe to be diſ- 
tinguiſhed from the paper itſelf, which is 
ſet forth; becauſe, if it could be conceiv- 
ed that they made any part of the real 
paper, and were intended as ſuch by the 
cCountor, they would occaſion a fatal va- 
riance, and deſtroy the neceflary tenor. 

This not only proves the paper publiſhed 
to be a diſtinct thing from the innuendoes, 
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but to be ſo conſidered by the information 
Itſelf : For which reaſon the inqueſt may 
moſt certainly find the defendant to have 
publiſhed a paper of the tenor ſet forth in 


the information, but deny that the expla- 


nations, or innuendoes, applied to the blanks 


therein ſet forth, are true. And conſe- 


quently the jury might in this cauſe, have 
denied the application of the innuendoes, 
although there had been proof to them of 


the publication of the very paper ſet forth 


in the information, and which was by that 
information, charged with thoſe innuen- 
does; and therefore the jury by finding that 


the defendant publiſhed the paper only as 


ſet forth in the information, do not find 
the charges made thereon by the informa- 
tion. If this be ſo, as I proteſt it ſeems to 
me clearly to be, the argument on this 
head is grounded on a falſe and ſtrange con- 
ceit. But were it not ſo, if by finding the 
mere publication, the jury find the paper as 
charged, they muſt find it not only preg- 


nant of the fenfe of the innuendoes, but of 


the ſedition, and malice, fet out in the in- 
formation; for, it is egually charged with 


both; and yet the judge aſſured the jury 
they had nothing to do with the latter, for 


it belonged to another examen, and by their 
affidavits they have expreſly denied the cri- 
minal conſtruction. Neither can I recon- 


eile his ſaying in one part of his ſpeech, ** Zo 
* have denied the application of the inuuenabes 


ee would have been very material, In that 


2 1 66 caſe, 
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1 (in 
ec ale. there would be no proof fo the j jury of 


«© the paper as charged in the information,” 
with the ſaying afterwards ** that i, they 
«© were not ſatisfied of the fact of publication, j 
6 gr had a doubt of the application of any _ id 
c of the words in the information, to the | 
« blanks in the letter, they muſt acquit 
« the defendant;” becauſe the or in the 
latter paſſage, ſeems to imply- that the 
ſpeaker himſelf conſidered the fact of pub- 
lication, and the application . of the in- 
nuendoes as diſtinct things, and that one 
might be found, and the other not, by 
the jury. For * he ſummed up to them, 
that if they were not ſatisfied, or had a 
« doubt about either, they muſt acquit 
„ the defendant.” Now, if this be true, 
the ſpeaker has anſwered himſelf, and ad- 
mitted what I have been endeavouring to 
prove. Is it not at leaſt concluſive to him- 
ſelf, as argumentum ad homimem ? 

There is a report too, whether well or 
ill founded thoſe who attended the trial 
beſt know, that in your caſe, Mr. Almon, 
your counſel opened as your defence, that 
* you were in the country when the copies 
« of the paper, for the vending of . which 
you were proſecuted, were brought to 
“ your houſe, that they were fold without 
„your knowledge, that your name had 
been put to the title page, withoat your 
* privity, and that fo ſoon as you returned 
to town, you ſent back what remained 

Jof the copies, and complained of the 
« liberty 
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e liberty taken with your name;” that no 


witneſſes were howeyer examined to give 
this teſtimony : but that the judge who 
tried the cauſe took notice of the defence 
opened, and ſaid, had it been proved, he 
ſhould have directed the jury to have ac- 
quitted you. If this be ſo, one would be 


inclined to think that this judge did not re- 


gard the jury, as having nothing to do 
with the criminal conſtruction, and with 
the conſideration of the intent with which 
any act of publication was attended, nor 
that this was ſolely the province of the 
court. But, in truth, whether any deed 
be intentionally done to injure another, is 
and muſt be before the jury, where a man 


is criminally charged with ſuch deed, 


and brought to anſwer for it before them. 
In a civil action the ſufferer may and ought 
to recover damages, from a perſon who has 
even involuntarily injured him; but it is 


contrary to all ideas of juſtice, that ſuch 


an unlucky or fooliſh treſpaſſer ſhould 


be criminally purſued as a bad man, and 
a delinquent to the ſtate for what he did 


without evil intent, and be on that account 
fined to the public; and if this be unjuſt, 


how can a jury find him guilty ? there can 


be no guilt where there is no injury de- 
ſigned; and if a jury are induced to uſe 
the word guilty in their finding, and it be 


plain they only meant to find the ſimple 
fact, and to exclude all guilt, the verdict 
is incorrectly and improperly worded, but 
| it 
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it is of clear import, and is in law a verdict. 
of acquittal i in criminal proceedings. There 

no reparation in damages is ſought by the 
party injured. The wickedneſs of the 


agent, and not the injury 'to the patient, 


1s tried. 
After having ſaid ſo much, it is matter 


of ſupererogation to take notice of what 


fell from a learned coadjutor to the grand 
juſticiary of England, but it can hardly be 
avoided; out of reſpect to his perſon, at 


this time. His words by the monthly pub- 
lications are theſe, ** the jury are elected, 
„tried and ſworn, to determine concern- 


ing the matters contained in the infor- 


«© mation, therefore if they find any fact 
of publication, they muſt find, not the 
«« ſimple fact of publiſhing that Public 
«© Advertiſer, ſold at the defendant's houſe, 
but the very libel charged in the infor- 


* mation.” Many of the arguments be- 
fore offered apply to this. The jury are 
certainly {worn to try the truth of the mat- 


ters or allegations in the information ; 
and, by the way, the very calling of them 
matters, in the plural number, ſhews that 


they are ſeveral. Let us therefore enu- 
merate them. One is that the defendant 


publiſhed the Advertiſer ſold at his ſhop, 
and ſet forth in the information in hec 
derba; another is that the blanks therein 
meant ſo and ſo; and a third, that the 
publication of ſuch paper, with ſuch mean- 


ing, is a libel. How can it be ſaid then, 
it 
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( 144 ) 
if they find the fact of the defendant's 
having publiſhed that Public Advertiſer 
with the blanks therein, agreeable to its 
tenor in the information, that by finding 
this one tact, they mut find not that ſingle 
fact, but the very libel charged in the in- 
formation ? ſurely, the proving of the paper 
with the blanks as ſet forth, is not proving 
#þſo facto the innuendoes with regard to thoſe 
blanks ; nor is the proving the publication 
of the paper, and the truth of the innu- 
endoes proof in itſelf of a libel. By a pa- 
rity of reaſon, the jury may find the fact 
of publication, and not find the blanks to 
be properly filled up. The filling up is 
the informant's, and the publication with 
chaſms the defendant's act. The one writes 
{or publiſhes) and the other conſtrues. 
Now theſe two things being ſeparate in 
their nature, altho' the information ſhould 
unite them, and make them one conſi- 
deration (which, however, I do not ad- 
mit) yet, it is pothble the jury may have 
conſidered them diſtinctly, and it is plain 
that Lord Mansfield did ſo in his inſtruc- 
tive ſumming up, when he talked of them 
as two facts for their conſideration, either 
of which not being proved, the defendant 
ought to be acquitted, (and, in that, ] 
perfectly agree with his lordſhip). How- 
ever the jury might be puzzled by the 
ſeveral diviſions run upon the ſubjeck, and 
hearing over and over again, that they muſt 


find the defendant guiyy, unleſs they diſ- 
believed 


% 
RRR "7 * : . 
d 5 FT, CE r FEE Ro ERR n N r oa Rr wy * 
9 e r e Ws 28 F ts Nr N fs * bs 3 IT PO "Dy" * 
R OSHA ARA ee EAST; ERA e 2 OY . 4 x EEE 7 * 
R : 7 - Rb ATI» Et N 


N 

believed the fact of publication, by which 
ſummary way of ſpeaking, the judge (I 
ſuppoſe) might mean the paper, as in- 
nuendoed ; the jury were led into this 
ſpecial finding, whereby they have found 
the publication, and excluded the innu- 
endoes, altho' they ſhould, according to 
the directions accurately underſtood, have 
found the defendant not guilty. The con- 
ſequence of which is, that this verdict 
comes before the court for a conſtruction, 
and this can only be made agreeable to 
the intention of it. It is a queſtion of 
fact therefore, what did the jury mean, 
and what have they ſaid, and not what 
ſhould they have ſaid? nor what ſhould 
they have done? We all know, without 
doubt, that whether the filling up be right 
or wrong, depends upon the meaning of 
the author, and whether the publication 
be criminal or not in the publiſher, de- 


pends upon his knowledge of the mean- 


ing; but finally, allowing the paper to 
be truly interpreted and proved, whether 


it be a libel is ſtill a diſtinct conſideration. 


In a word, the finding of one thing, is not 
the finding of another, much leſs 1s it the 
finding two or three things. As to the 
laſt point, (the ſum of the whole) the libel 


itſelf being before the jury, I think we 


agree; for the learned judge, by ſaying 
that „the jury are ſworn to determine con- 
* cerning the matters contained in the 
* information, and that they mult find 


* | «© not 
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(116) 
« not the ſimple fact of publiſhing that 
& Public Advertiſer ſold at the defend- 
& ant's ſhop, but the very libel charged in 
„ the information,” muſt mean, that the 
Jury are not merely to try the ſingle fact 
of publication, but all the matters con- 
tained in the information, that is, every 
thing charged and loaded upon the paper. 
For which reaſon the jury muſt determine, 
according to this authority, whether, in 
their apprehenſion the ſame be a libel or not, 
for that is a matter very ſtrongly charged 
on the paper, by the information, and the 
ſum of the whole. But, this ſubject, 
ſome how or other, like ſchool divinity, 
is not only a quickſand for common, but 
for excellent ſenſe, and involves the arguer 
even in ſelf-contradictory terms. 

In the Star-chamber, as has been ob- 
ſerved, where no jury was admitted, all 
ſtate-libels were formerly tried, and of courſe 
the judges of the court wholly determined 
what was, or was not a libel. The re- 
verend bench has therefore ever ſince 
claimed the excluſive right of deciding this 
point, without confidering that by the 
principles of the juridical part of this con- 
ſtitution, where a jury is ſummoned, the 
judgment of all facts muſt be left to them, 
and that this holds throughout the region 
of crimes. The intention of a ſuppoſed 
libeller is as much within their cognizance, 
as the intention of any other ſuppoſed 
criminal; and what judge pretends to 

queſtion 
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(7) 
queſtion their competency in this reſpect, 
as to every offence beſides? boni eft. judicis 


ampliare juriſdictionem, is a maxim more 
remarkable for its oddity than its pro- 


priety. | 1 
Suppoſing now the printed relations 


true, would not any one ſay, that in the 
great man's own opinion, the verdict had 
not found the innuendoes, nay, that he 
himſelf was even apprehenſive it had 


excluded them ? and, that there could 


be no other way of accounting for. his liſt- 
ening to athdavits from jurors diſimpannel- 
led, or his ſaying, that had they denied 
the truth of the innuendoes, there ſhould 
be a new trial ? 

By the bye, how could any bench or 
judge admit jurors to be judges whether 
blanks were truly filled up, unleſs they al- 
low jurors to be judges of the meaning of 
the blanks? this is, ſurely, an inference 
made by the mind, as much as whether 
the paper was printed factiouſly and ma- 
liciouſly. The defendant's intention by 


the printing of blanks, is very diſtinct 


from the mere inanimate mechanical 
effect of his preſs upon the letters, ink 
and paper. It is not a viſible external 
act, but internal, and a mere operation of 
mind. In reality, it is abſolutely impoſ- 
fible from this and various other confide- 


rations, to contend that the deſign of the 


writer, printer and publiſher, in matter of 


G1 libel 
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libel, is not always to be ſubmitted to the 
Jury, for their opinion. 5 
But, for a moment admitting the con- 
trary doctrine, what muſt be the effect of 
it? it muſt be that the jurors, having no- 
thing to do with the intention of the 
writer, could not find what he intended by 
the blanks, and could only find the fact, 
of his having printed and publiſhed a paper 
With ſuch blanks. And then there is an 
end to their pretence, that the jury having 
by their preſent verdict actually found, 


Oo 


that the defendant by ſuch blanks, intend- 
ed what was innuendoed thereof in the in- 
formation. 
Well then, to avoid this preſſing ulti- 
mate difficulty, we muſt, after all, reſort 
to the ſole true doctrine, namely, that the 
jury are judges of the intention of the 
writer, and conſequently competent to the 

whole of the charge in the information. 
This being at length conceded, let us 

alk whether they have not in fact exer- 
ciſed this right in the full extent, by the 
late verdict, whereby they find the de- 
fendant, who was charged with printing 
and publiſhing a paper of ſuch tenor, and 
with meaning ſuch perſons by the blanks 
therein, and with putting forth the fame 
maliciouſly, to be guilty of printing and 
publiſhing it only, or \in other words) of the 
bare impreſſion ? does not the word 97z/y 
ſignify HAngly, Jimply and merely? if ſo, docs 
it not acquit the defendant of the __ 
OCs, 


ES 

does, and of the whole criminal conſtruc- 
tion put upon the paper? by finding him 
guilty of the publiſhing the paper as printed 
with blanks only, of this one thing, it is 
evidently and certainly implied, that he was 
charged with other things, and that they 
could not find him guilty of any of thoſe 
other things. The word only can have no 
other meaning than to confine and limit 
the verdict to the fimple publication, to 
that preciſe individual thing, and conſe- 
quently to exclude all the other. matters. 

I ſhall therefore conclude with ſaying, 
the ſole ſenfible conſtruction of the verdict, 
in my poor opinion 1s, that the jury have 
found the defendant guilty of nothing that 
is a crime, and have therefore virtually, 
tho' not in expreſs words acquitted him. 
The uſe of the word guz/fy in the verdict, 
will not make guilt contrary to its clear 
meaning by a context. Such a conftruc- 
tion 1s a force upon the words, and makes 
nonſenſe. Now, it is impoſſible to ſup- 
poſe, ſo eminent a judge could receive a 
nonſenſical verdict. Belides, the law pre- 
fers and adopts any conſtruß that ſpy 
ports to one that it a deed. 
t allow, apt to be too cunning 
in the kind of animadverſions, which I am 
making, even without having any the leaſt 
perſonal ill will, and I certainly have none, 
and without there being any perſonal inte- 


reſt in the matter of either tide. But, un- 


leſs I am much miſtaken, there is ſome- 


thing 
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( 120 ) 
thing remarkable in the whole of our grand 
juſticiary” s conduct in this buſineſs, ſome- 
thing ſtrikingly characteriſtic —His anxi- 
ouineſs to know what the jurymen had 
ſworn by their affidavits, inſomuch as to 
direct the purport of them to be ſtated, al- 
though they could not be read; his refrain- 
ing till this was done, to ſay what was the 
ſenſe of the verdict; his thick taking notice 
that the jurors had not denied the truth of 
the innuendoes, which was the only thing 


that could poſſibly be material, and which 


had they done, there ſhould have been a new 
trial; his ſtating that he had particularly 
put them in mind of the innuendoes in ſum- 
ming up, when he told them they were 
the principal, the only object of their en- 
quiry, and, if they even doubted of the 
truth of their application, they ought to ac- 
quit the defendant ; his aſſerting that the 
information had fo joined theſe innuendoes, 
with the publication, that if they found 
the defendant publiſhed at all, they muſt 
find the paper, as charged in the informa- 
tion: And yet, what?—doing nothing in 
conſequence of this clear reſult, neither 
making the rule then abſolute for entering 
up a legal verdict, nor ſaying that muſt be 
done, nor appointing any certain day for 
reconſideration of the matter, but general- 
Iy adjourning the whole till next winter. 
Is it not rather obſervable alio, that no no- 
tice was taken, by this circumſpect, and 
ſatisſactory law-dictator, of the word only, 

the 


—— a | — EAT. eat tte” I EAT 


—- 


(121) 


the moſt ſingular expreſſion in the verdict, 


the main theme of the arguments of coun- 


ſel, and of the attention of the bar? and, 
that throughout this well adviſed, pregnant, 
and pithy ſpeech, this ſupreme crown-ma- 
giſtrate never once declared, what he him- 
{elf really believed in his con; was the 
intention of the jurors, by this their pecu- 
liar verdict, nor ventured to aſſert that they 
actually had found the truth of the innuen- 
does? Is not all this conviction where the 
ſhoe really pinches? 

His candor is ſuch that he would have 


been explicit, I dare engage, upon theſe 


points, eſpecially as being the judge who 
received ſo unuſual a verdict, had he been 
aware that the audience went away perſua- 
ded from his filence, upon ſo obvious an ar- 


ticle, that he himſelf could not but believe 


the jury meant to find no more than the 
publication of that Public Advertiſer, 


wherein were the blanks, and to declare 


they found nothing elſe. I wiſh therefore, 


he would, on the next hearing, (ſhould the 


matter not be put to ſleep like Bingley's at- 
tachment) vouchſafe to notice the word ol, 
and likewiſe to favor the people with an ex- 
preſs declaration of what he really does, and 
not an argumentative one of what he mutt 
believe the jury intended by their verdict. 
For this after all 1s the ſole thing requißte, 
could it be come at, for dec: ding the un- 


oward difficulty of the caſe. We mould 


all then be of one mind. It is therefore a 


(122 ) 
thouſand pities that this little word only eſ- 
caped his Lordſhip's attention, and that he 
1 did not think of candidly acquainting the 
| public with his own private belief of the 
| i jury's intention by their verdict, more eſpe- 
E cially as the taking of it was his proper act 
| in his own houſe. 
| At preſent my neighbours are always aſk - 
ing, why would the affidavits have been 
4 fo material, had they denied the truth of 
1 « the innuendoes? The court muſt doubt 
| 35 « whether the truth of them be not denied 
1 by the verdict, or at leaſt cannot be 
it | * politive that the truth of them is found 
*« by the verdict; for, ſurely, it the jury 
& have found expreſsly either for or againſt 
* the innuendoes, nothing could be ſo 
„ 1mproper as to permit that finding, to 
* be controverted by afhidevits ; no court 
« would endure this, nor open ſuch a door 
* for perjury, and the overturning of ver- 
« dicts in general; the true reaſon then, 
ce js, the verdicts being defective, or inde- 
% ciſive in this capital point, in the opi- 
«© nion of the court; and if this be ſo, is 
% g new verdict now to be made for the 
« purpoſe; and that not by poſitive affi- 
« davit to the point, but by inference 
* from nothing being ſaid about it? This 
<« 18'a way of coining verdicts, and mint- 
ing juttice?“ I tell them the magazine 
writer has certainly libelled the court. Ir 
cannot be true. Indeed I ſuſpected fo 
much from that ſtrange eren 8 of 
Judges 
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_ (123) 1 
judges reading affidavits a little, in a court 
of juſtice, and not as evidence, and yet 
_ afterwards arguing from this little read- 
ing, as if they were evidence, not merely 
to collateral matters; but to the very 
Jugulum cauſe. However, in my firſt agi- 
tation, before I diſcerned the falſity of this 
relation, I really aſked myſelf; is this or 


is it not an uſing of affidavits in admini- 


ſtering juſtice? if it be, is it or is it not 
making them evidence ? In God's name, is 
there to be no certainty from hencefor- 
ward in the law, nor any rule to go by ? 
Courts of Juſtice, when I was formerly 'of 
Gray's-inn, talked always of a plain line to 
walk by ; obvious to common underitand- 
ings, or that they themſelves could at leaft 
always aſcertain, and which was equally 
open to the whole world, to the country- 
man as well as to the courtier. Iwiſh there 
was a little more certainty, and a little leſs 
ingenuity ; not quite ſo much floating diſ- 
cretionary equity, but ſome fixed unequi- 


vocal, ſubſtantial law. Hold;—theſe ma- 


gaz ine fellows miſrepreſent every thing, and 
there is nothing but fallacy and way vward 
Political conduct in all parts of life. I 
don't credit a fyllable of what I read, whe- 
ther publiſhed by you Mr. Almon, or by 
adminiſtration. —Beſides, as to ſome mat; 

ters, the lets is ſaid of them the better. 
With reſpe& to verdicts, it is common- 
ly ſaid that * a verdict which finds part of 
** the iſſue, and finds nothing for the re- 
R 5 fidue, 
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% ſidue, is inſufficient for the whole, Be- 
* cauſe the jury have not tried the whole 
« iſſue, wherewith they were charged. 
* If a thing is left out and cannot be in- 
* tended, the verdict is not good. But if 
** the verdict may any ways be conſtrued, a 
* conſtruction to deſtroy it ought not to be 
% made. The court will reject ſurpluſage.” 
And my Lord Coke ſays the matter and. 
* ſubſtance of the iſſue muſt be found.“ 
According to the foregoing rules, there 
can I think be no doubt but that the verdict 
in agitation is good. It may, and there- 
fore oughe to be conſtrued to have found 
the bare fact of publication, and, by find- 
ing that oz/y, to have excluded the inter- 
pretation of the blanks, and the criminal 
conſtruction laid in the information. But 
it is impoſſible by any conſtruction to make 
out that it has found the application of the 
innuendoes to be juſt. The rejection of 
the word only as ſurpluſage, will not ſerve 
the turn. My Lord Mansfield ſays, the 
jury are the ſole judges, whether the blanks 
are truly ſupplied, and that this is the ma- 
terial part of the iſſue, and it is N 5 
requiſite that the court which is to giv 
judgment, ſhould be ſatisfied that the 7 
have found it. In his ſumming up, he in- 
ſtructed them, that if they did not believe 
the fact of publication, or had a doubt whe- 
ther the blanks were truly ſupplied, they 
ſhould acquit the defendant. They have 


by a ſpecial finding, found the fact of pub- 
5 lication 


C28 ) 


Fcation only. Is not this expreſsly finding 
one of the two matters, which he laid be- 
fore them, and rejecting the other? Apply 
their verdict to his Lordſhip's directory ſum- 
ming up, and there cannot remain the ſha- 


do of a doubt in any man's mind. But 


even by a hardy rejection of the operative 
word only, which the jury evidently inſert- 
ed by deſign, it is impoſſible to make out 
that they have poſitively and unqueſtiona- 
bly found the innuendoes by finding the 
publication; and the ſuperinduction of the 
ſilence about them in the affidavits, as an 
admiſſion of them, and a confirmation of 
ſuch conſtruction, is plainly ridiculous. 

In ſhort, the finding muſt be either a ver- 
dict or a nullity, but the latter cannot be 
ſuppoſed, as ſo able a man took it for a ver- 

dict. If it be one then, it muſt be either 
a ſpecial or a general verdict. If it be the 
former, the words moſt clearly cannot be 
varied. But it ſeems, on all ſides, to be 
agreed, that it is not what is denominated 
in law, a ſpecial verdict; it muſt then and 
can only be a general verdict ſomewhat pe- 
culiarly worded, or (excuſe the ſeeming 
contradictorineſs of terms) a ſpecial finding 
of a general verdict. This being the caſe, 
nothing is left to inference or intendment 


(as has been proved before,) and the defen- 


dant muſt be either found guilty or acquit- 
ted. If he be found guilty, why is not the 
verdict entered as taken by the Chief Juſ- 
tice, agrecable to the finding, and ſentence 
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paſſed upon thedefendant? On the contrary, 


if it be admitted, as it is by the motion 
made, and the rule to ſhew cauſe granted, 


that no ſentence or judgment can be paſſed 
upon the verdict, as it now ſtands; it muſt. 
be a verdict of acquittal ; there 1s no me- 
dium. Let me add too, that every man re- 


mains in the eye of the law innocent of any 
crime untill expreſsly found guilty of one; 
and if the verdict as it ſtands has not poſi- 
tively found the defendant guilty of any 
crime, he certainly remains innocent, and 
muſt be diſcharged as ſuch. _ | 

Great geniuſes are very apt, for the ſake 
of avoiding trouble, and from ſuperficial 


haſty conſiderations, to caſt aſide old for- 
malities, by which they frequently do much 


injury to the public, and not uncommonly 
draw themſelves into ſcrapes, which, had 


antient rites been adhered to, could not 


have taken place. This brings to my mind 


the old practice touching ** privy verdicts, 
« which are ſo called, | becauſe they ought 


« to be kept ſecret and privy from each 


“ of the parties, before they are affirmed 


« in court. Indeed, in ſtrictneſs it is no 
„ verdict, until affirmed in court ; for, the 


« jury upon copung into open court, may 
« alter their privy verdi&, and, if they 
& do, the lat er ſhall ſtand.” Such is the 
law. But many reaſons may be offered in 
juſtification of the utility of it. If every 


verdict 5% wb delivered is afterwards to 


* ly confirmed * the jury in open 
Col Fs 
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court, in the preſence of counſel of both 
ſides, it becomes the buſineſs both of bench 


and bar to ſee that the true and proper ver- 


dict be received. There is beſides ſome- 
thing in the air of a court of juſtice, and 
2 public audience to rouze the thoughtleſz, 
and to alarm the corrupt judge. The auk- 
ward dilemma in which we now find our- 
ſelves, without being able to advance, re- 
treat, or ſtand ſtill with credit, and the 
ſuſpenſe of judgment for four months, 
would never have diſgraced the K. and 
Mqodfall, had this ſmall old ceremonial 
been complied with. The crown-lawyers 
would have had no occaſion for making a mo- 


tion, Which ſavors of indecency towards 


the judge who tried the cauſe, inſomuch 


as it proceeds upon a ſuppoſition, that the 


verdict is inſufficient, and ſhould not there- 
fore have been received; nor would the 
court of K. B. have been obliged ſo far to 
countenance the propriety of the motion, 
as to grant a rule to ſhew caule thereon. 


What can a bye-ſtander ſay of ſuch a 


bufineſs, but that it hobbles at beſt ? 
Things are come to ſo ſtrange a pals, 
that 1 hike, the only conſideration at 
preſent is, how to get off in the beſt man- 
ner; and as purity of conduct is of greater 
account in theſe matters, than ingenuity 
of device, that, and not this, muſt be 
chiefly conſulted. I lament from my ſincere 
regard for courts of juſtice, and the reve- 


rence [ bear to them, that the heart and 
the 


( 128 '1 
the Let ſhould ever be ſuppoſed to draw 


different ways, or that the ſurmiſe of in- 
direct dealing ſhould in the leaſt obtain; 


but dee and obloquy are the fruit 
of the ſeaſon. Let us then drop that ſuſ- 

icious janus- faced expedient of ſearching 
after the legal import of the words, deter- 
mine that. the vulgar, common, natural, 


and real meaning is to be taken, and, i 


it be capable of more interpretations than 
one, that the moſt favourable muſt be 
adopted ; or, finally, if no meaning at all 
can be made out, that the verdi& is a 
nullity, let who will have received it. Al- 
tho', it ſeems to me, as Serjeant Glyn 
has argued, that as «juries are faid to 
«© negative in queſticns of civil property 
*« every thing which they do not find; 

«© much more muſt they be ſaid to do ſo 
in criminal proceedings.” It is not 


only law, but the ſaying in other words 


what has been before advanced, namely, that 


a criminal intention muſt be found expreſly, 


before guilt can take place at all, and it 
muſt be found expreſly, and not 8 
againſt any defendant. 

Where the paper is not, like a law-in- 
ſtrument, drawn in technical, legal ex- 
preſſions, nor the deviſe of property (the 


creature of law), it wants no comment of 
lawyers, and it is the proper province of 
laymen to put a conſtruction thereon, and 
to find the intention, that is, whether the 
queſtionable expreſſions are uſed with 2 

criminal 
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criminal view or not. The determination 
in the caſe of Bear is indefenſible; it is 
not indeed, groſs, palpable Iriſh nonſenſe, 
obvious to the pooreſt underſtanding, but 
it is, what is as bad, metaphyſical, ſcho- 
laſtic, ſophiſtieated nonſenſe. The at- 
tempt to enter up a verdict different from 
what was really given is ſtill worſe, and 
would alarm the public forty times as 
much. It would be underſtood as an ex- 
periment, made for the purpoſe of enabling 
judges in crown proſecutions to make a 
verdict for juries, by recommending it to 
them at the trial, to find the ſimple fact 
as it ſhould appear to them, becauſe the 
court would take care of the reſt; and 
then for the court, before giving judg- 
ment, to direct the verdict to be entered 
up according to the legal import of the 
words, that is a general verdi& of guilty 
to the Whole charge. For, if this may 
be done in the caſe of Moodfall, where the 


jury have ſcrupulouſly added the word only, 


it may molt certainly be done in any caſe 
whatever, as a ſtronger cannot be ſuggeſt- 
ed. The people would really then think, 
that there. was an end of the trial by juries 
in crown cauſes, and that though one was 
oſtenſibly ſummoned, it would no more 
anſwer the true conſtitutional purpoſe, 
than the inſignificant parliament of France 
anſwers to the effective parliament of Great 
Britain, | | 


There 
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There! is after all, in my own opinion; 
nothing like travelling the old beaten road 
of the conſtitution, without ſtarting new 
ſchemes from a deſire of ſhewing ſuperior 
parts, or for the ſake of introducing what 
one thinks would be an improvement in the 
law. A man may happen to diſlike the 
trial by jury, and an unlicenſed preſs, and 
would really, had he the modelling of a go- 
vernment, under which himſelf was to live, 
have neither; but if the courſe of his pro- 
feſſion and extraordinary talents were to 
bring ſuch a man to be Chief Juſtice of 
England, (by far the moſt important poſt 
in the kingdom, becauſe all diſputes be- 
tween the king and the ſubject muſt there 
be tried,) he muſt be content to take the 
law of England as he finds it, and to ad- 
miniſter it in the uſual way. Every open 
attempt to change it (however ſincerely he 
might mean an improvement) would tend 
to his own diſcomtort and diſappointment, 
and every ſubtle and indirect ſtep for the 
purpoſe would ſubje&t him to contumely 
and to the worſt and moſt injurious of im- 
putations. If a law is to be ſtrained, or a 
verdict either to be compaſſed or conſtrued 
artificially, for the ſake even of a good end, 

tor the puniſhment of a popular raſcal, it 
is a groſs injury to the conſtitution, and 
will lead the way to a thouſand perverſions 
of the law for the ſake of very bad ends. 
_ Ewenty abſurd or unjuſt verdicts in factious 


times, againſt libellers in particular, will 
not 
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not weigh as a ſtraw againſt the noble ſer- 
vice that juries have done in arbitraryreigns,. 
in the caſe of the ſeven biſhops, and in many 
other inſtances, by which in a great mea- 
ſure, the liberties of this country have been 
preſerved. The fame may be ſaid of here- 
tical or deiſtical writings ; in ſhort of a free 
preſs generally. Beſides, I am one of thoſe 
who doubt whether the great men who have 
preſided in our courts of law formerly had 
not as much acute underſtanding and ſound 
judgment as any of the able men now liv- 
ing. As in hearing counſel it will general- 
ly happen, that the firſt ſays every thing, 
yet it will ſometimes fall out that even the 
third (though a plain man) ſhall hit upon 
ſomething ſo material as to weigh in the 
deciſion of the cauſe, and therefore they 
ſhould all be heard : So with reſpect to old 
forms, they ſeem for the moſt part tedious 
and uſeleſs, yet the omiſſion of them ſhall 
in ſome particular caſe occaſion a difficulty 
which could never otherwiſe have happen- 
ed: It is therefore a right rule fare ſuper 
vias antiquas, to expound and ta execute 
the law in the way that our forefathers did. 
A judge that is for ſtriking out new paths 
in the law which has ſtood the teſt of ages, 
and either imagines that he himſelf is right, 
or that the world will think him fo, counts 

without his hoſt. 

If old forms were to be rigidly purſued, 
there would be no room for much diſplay 
of parts, and the proving of any thing, by 

| - 8 any 
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any thing, which one now and then hears 
of. The deſire of improving the law and 
conſtitution, is dangerous vanity at the beſt, 
And were there at any time to ariſe ſome 
one particular judge who ſhould think much 
change neceflary, and at the ſame time ſuch 
judge ſhould never try a popular cauſe ; or 
decide any point between the crown ana 
the ſubje& without affording juſt matter for 
animadverſion and ſurpriſe; or, in vulgar 
terms, without making himſelf the ſubject 
of every body's comment, I ſhould doubt 
his having greater diſcernment or more in- 
fallible judgment than thoſe who went be- 
fore him. It would rather introduce ſome 
ſuſpicion of the hollowneſs of his head or 
his heart. If the former were the caſe, 
the apparent ſuperiority of his talents muſt 
he rather in ſophiſtry than in ſolidity of 
judgment, and be better calculated for im- 
mediate victory and triumph, than for giv- 
ing final and laſting ſatisfaction. Tempo- 
rary ſpeciouſneſs is but a miſchievous, 
treacherous quality in a judge, although it 
be every thing in an advocate. I remem 
ber many years ago, a ſupreme law- magiſ- 
trate, who, both in the King's Bench and 
the Chancery, manifeſted the utmoſt de- 
ference to former determinations, a ſoli- 
citude to find out the true grounds and 
principles on which they proceeded, and a 
deſire of hearing all that could be ſaid by 
the counſel of either fide. He would then 
deliver ſo legal, ſo ſound, fo comprehen- 
. five, 


(figg:}, | 
five, ſo juſtly principled a judgment on 
the points before him, as ſatisfied all man- 
kind of the impartiality, of the truth, of 
the circumſpectneſs, and of the profeſſional 
and juridical correctneſs of his decrees. 
In ſhort, he heard fully, and determined 
completely. He was neither at conſtant 


war with juries, nor with the law and 


forms of our forefathers. He performed 
his part without oſtentatious ſmartneſs, 
ſuperciliouſneſs, the artifice of logical ra- 
tiocination, or the parade of civil law, 
learning, and the authority of imperial 
codes. His conduct on the bench won the 
reſpect of every body; parties, counſel and 
bar: for twenty - three or four years ſucceſ- 
ſively. And time itſelf and future diſ- 
W have not impaired or ſhaken his 
ſentences. Nevertheleſs he is not ſuppoſed 
to have been freer from ſelfiſn and political 
views than other lawyers, that 1s to ſay, 
other men. But he had too much cool 
ſound ſenſe, with the magiſterial gown 
upon his back, in deliberating upon legal 
matter, to look at aught but the precedents, 
of former times, the arguments in the 
cauſe, and the genuine principles of law. 
He knew that neither the weight of his 
office, nor any preſent artificial refinement, 
could preſerve his opinions and demeanor 
from being ſcrutinized by a diſcerning bar, 
and (ſhould they detect any fallacy and 
obliquity, as were there any they certainly 

would) from being abuſed by the public. 


Such 
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Such a filent ſagacious auditory will ſeo 
through the greateſt ſophiſt that ever ſpoke; 
and, after ſcanning bis ſophiſms among 
themſelves, by degrees drop their ſhrewd 


redargutions among the world. With acute 


practiſers every ſtudied preface 'of impar- 
tiality, of prodigious firmneſs, of a diſre- 
gard of danger even to the loſs of life, and 
of an extreme anxiouſneſs in any crown pro- 
ſecution to find out the ſmalleſt v7 of juſ- 


tification for the defendant, will only 3 


an extraordinary attention to every colour 
of good or evil, to every ſhade or light, 
made uſe of by ſuch judge, and to the whole 
of his geſture ; for their jealouſy will be ſet 
on the watch by the undueneſs and unuſual- 
neſs of an elaborate exordium from the 
chaſte bench of ſober judicature. What 
ſhould make ſo artificial a beginning neceſ- 
ſary? Judges who mean nothing unfair need 


never recur to theſe meretricious arts. Why 


then ſhould you uſe them? Do you imagine 
the world ſuſpects you of ſome deſign of not 
doing your duty? If not, it muſt be your 


conſciouſneſs of intending ſome duplicity 


that makes you thus call in beforehand ſuch 
guards to your reputation. Genuine ſim- 
plicity and pure virtue are ever devoid of 
fictitious ornaments. Every extraordinary 
declaration, fide ſpeech, hint, tone of voice, 


look or geſticulation will furniſh matter of 


animadverſion, and the uſer finally dupes 
himſelf and becomes the ſacrifice of his own 


artifice ; whatever ſeeming conviction and 
rhetorical 
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rhetorical applauſe his argument or oration 
may carry with them at the time. Truth ſtands 
the edge of profeſſional and popular diſcuſ- 
ſion, but ſophiſtry of neither; for it cannot 
alter the nature of things, although it will 
diſguiſe their appearance for a while. Time 
will always ſooner or later detect the adul- 
tery. Opinionum commenta delet des, nature 
judicia confirmat. . 

So cenſorious are the times become, that 
mankind frequently places to the ſcore of 
court - influence, or court- views, what real- 
ly and truly has no other foundation than 
enormous, over-weening vanity. At other 
times it miſtakes for deliberate miſchief, a 
deviation really made for the ſake of attain- 
ing particular juſtice. And yet there is no 
harm done by ſuch cenſure, for a departure 
from eſtabliſhed rules is generally miſchie- 
vous, as no foreſight can reach all the poſ- 
ſible conſequences of it; and it certainly 
tends to the exerciſe of a diſcretionary judg- 
ment, the moſt pernicious of all principles 
for human courts of juſtice. The pretence 
of adapting the judgment to the peculiar 
circumitances of each individual caſe is ſpe- 
cious, but it cannot be done without the 
deftruction of all certainty and poſitive law. 
It is opening away for arbitrary deciſion and 
Judicial tyranny, 

Let us recollect what a noiſe the altera- 
tion of a record, after iſſue joined, produ- 
ced; it being unuſual. After diſcuſſion 
and ſearch of precedents, it was found to 
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be. ſufficiently warranted both by law 
and practice. It may be done by any 
judge at his houſe, the very minute before 
trial without the defendant's conſent. How- 
ever, nothing but a ſolemn deciſion on 
the point would have appeaſed all diſ- 
content about it. The notion, that a de- 
fendant might have ſo far truſted to ſome 
flaw in the pleadings, which he was well 
adviſed would be fatal, as to forego the 
bringing of teſtimony in his behalf, not- 
withſtanding he really could have done ſo, 
was the ground of people's alarm. The 
making of a defence on the merits neceſ- 
fary juſt as the cauſe is called on, which 
was unneceſſary before, made the world 
conceive an honeſt defendant might be 
convicted ſometimes by ſurprize, and that 
fach an alteration of the record could not 
therefore be juſt, and conſequently not 
Tegal. They had heard that it had grounded 
a complaint to parliament in K. William's 
time, againſt a Judge (one Halloway, I 
think). But it is now ſettled, and there- 
fore notorious, and nobody in particular 
can be injured by ſuch practiſe hereafter ; 
Mr. Wilkes no more than Dr. Shebbeare. 
The occaſion too frequently adds to the 
ſuſpicion, and none is ſo likely to miniſter 
ground of offence, as the caſe of a writer 
againſt adminiſtration. 
Mere I now to make a gueſs, tbe K. 
againſt Wooafall will make a great noiſe, 
and the people wa ſuſpect much more de- 
geit 
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ceit and circumvention, than if it were 
North againſt Sandwich, Barrington againſt 
Hillsborough, Fentinſon againſt Dyſon, Gren- 
ville againſt Chatham, or the caſe of any 
other more private combatants whom you 
may name. A judge has an unpleaſant 
talk, in theſe curſed crown cauſes, eſ- 
pecially if he is obliged to alter the words 
of a verdict, after the jury giving it are 
diſcharged. It is worſe than the alteration 
of a record immediately before trial. The 
ignorant populace will ſay that no defend 
ant is ſafe, either before or after trial, nei= 
ther with or without a jury, from the cor- 
rection of ſuch dextrous lords of police. 
Should a general verdict of guilty be ex- 
tracted from the late particular finding 
of the jury, whether by the analytical or 
the ſynthetical mode of argumentation, no 
lenity in the fine and puniſhment will 
make a plain Engliſh juror reliſh the ad- 
judication. It will be ſaid by the invi- 
dious oppoſition, and credited by the vul- 
gar, that ſo ſlight a penalty was inflicted 
tor the ſake of eſtabliſhing the precedent, 
and they will reſiſt it, as Hampden did the 
pittance of ſhipmoney demanded from him, 
or as the Americans do the payment 
of the paltry tea-duty (not that I mean to 
infinuate the leaſt real ſimilitude between 
the legal merits of the two laſt mentioned 
conſiderations). I know that nothing but 
the pureſt regard to the letter of law, and 
to the true conſtitutional interpretation of 

it, 
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it, will have any influence on our reverend 


bench of criminal juriſdiction, unſwayed 
as they are by perſonal love of authority, 
or private intereſt, by fear or affection, by 
court or people : but, it is an unpleaſing 
fituation, that the reception of this ſin- 
gular verdict has brought them into. For 
my own part, I have taken occaſion from 
the prints of the ſeaſon, and the ſuſpenſe 
of judicial proceedings during the vacation, 
to fling out my diſintereſted reflections 
upon the ſubject, and in fo doing have 
grounded myſelf as to names and doctrines 


upon the magazines and regiſters, with- 


out being at all ſure that they are genuine 
or juſt; but an old and a feeble man, no 
barriſter, tho' formerly bred for one of 
the inns of court, and ſtill intimate with 
lawyers, may perhaps here and there ſug- 
geſt what is more worthy of obſervation 


than the rabble of Gazetteers or the liſted 


writers of a party. I do not pretend to be 
free from prejudice, altho I wiſh to be fo, 


but every man is inſenſibly warped by the 


company he keeps. An occaſional reſidence 
in town, and dinner parties at law-taverns 
and meetings at law coftee-houſes, furniſh 
me with moſt of my information, for [ 
have not (thank God) ſeen the inſide of a 
law court for many a year, and being above 
want, and paſt ambition, I care not three 
ſtraws who is miniſter. To ſay the truth, 

nothing warms me in political matters be- 


tides America, which I preſume is intend- 
| ed 
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ed to become the King's ſeparate dominion, 
independent of the controul of parliament, 
as Scotland was before the union. .We are 
here taught that the Engliſh ſovereignty 
reſides in the king, lords, and commons, 
and that the king can do nothing with any 
part of the Britiſh dominions, without the 
conſent of his parliament; but, if I now 
underſtand the faſhionable, popular, doc- 
trine, it is that the king with the provincial 
aflemblies may govern as he thinks fit in 
America, altho' its inhabitants went from 
hence as ſubjects of the Britiſb Rate, and 
when they come hither claim all the pri- 


vileges of ſuch. In ſhort, they have every 
advantage of the parliamentary conſtitution, 
and are no aliens, in Great Britain ; but, 
if they return to America, they owe no 
obedience to it, and are as totally exempt __ 


from its ſuperintendence as the Hanoverians 


or Lunenburghers. Your laws are of no 


avail, but as adopted there; they may re- 
ceive or reje& them, as we do the civil law. 
Their acts of aſſembly need no ratification 
in parliament ; the king's aſſent or his go- 
vernor's is ſolely neceſſary : their appeals 


are not like the Iriſh to the Britiſh houſe 


of lords, but to the king and counſel. 
The king with their aſſemblies may raiſe 
what money, levy what forces, and uſe 
both for what purpoſes ſhall be agreed 


on, without the controul of parlia- 
ment. They are called colonies, and 


as ſuch may be ef by grants of par- 
liament, 


6140) 
liament, and defended by Britiſh arma- 
ments maintained by parliament, but, they 
are, nevertheleſs, ſubject to no more con- 
troul from parliament than Portugal or 
Pruſſia. It ſeems, neither they nor we 
are repreſented, all government is at an 
end, and their rights (in the language of 
a rehellious letter, honoured with the name 
of a learned ſerjeant) are invaded, becauſe 
the Britiſh ſtate has claimed to govern _ 
by its parliamentary ſtatutes. They a 
ſubjects to the king, but owe no ſubje&tion 
to the Britiſh government, unleſs it be 
underſtood that the parliament which 
made the king formerly, now makes no part 
of that government, and that the whole 
reſides in the king alone; and yet it may 
not be eaſy perhaps to give a good reaſon 
how this ſhould come about, and that they 
ſhould be able to ſhake off the parliament, 
without ſhaking off its creature. How- 
ever, as the affair of America is of no 
moment with any ſet of men; I ſhall drop 
it as an inſignificant ſubject, in compariſon 
of Mr. Wilkes, and reſume the noble 
topics that wo buſy ourſelves about, in 
the warmeſt and moſt violent manner. 

_ - Having, really and truly, no connec- 
tion with great, political men, I am very 
little concerned about their ſentiments 
with reſpect to myſelf. The only matter 
that creates any uneaſineſs, in my deſul- 
tory way of writing, is, leſt I ſhould- 


draw a ſuſpicion upon any other perſon 
9 
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of being the author, which I ſhould be 
heartily ſorry for. It might injure ſuch 
man with his friends. And yet, where 
a ſtory is told one, or a ſentiment thrown 
out, or particular ways of reaſoning, or 
modes of expreſſion. uſed, which happen 
to ſtrike, it is difficult to avoid the repe- 
tition of them with one's pen, in ſuch a man- 
ner as to create with others, a ſurmiſe, that 
they, the original ventors of them, are the 
printing author, or to induce a belief in 
themſelves, that ſome companion may have 
made an unfair uſe of what hath been 
dropped by them in private converſation, 
and from thence to be uneaſy and to ſuſ- 
pect, perhaps, ſeveral of their occaſional 
intimates. Let me, therefore, proteſt that 
I wiſh to be guilty neither of betraying 
what has fallen under the general ſanction 
of free gentlemanly diſcourſe, nor to hurt 
any particular men ; but to plead for my- 
ſelf, that a thorough ſcrupulous attention 
to ſuch delicacies would prevent my wri- 
ting at all, and that I truſt is more than 
any individual has a right, upon ſuch ground 
to exact from me. Indeed, the more 
I reliſh a man's diſcourſe, the worſe I 
ſhall uſe him at this rate. Now, I am 
not given to talk much, but I tit a great 
many hours in coffee-houſes, where I can- 
not help liſtening to the diſcourſe of young 
diſputatious barriiters, who are inclined to 
hew their talents in argument, and their 
ingenuity in obſervations on what has paſſed, 
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to whet their tongues for the. bar by dit. 
cuſſing points, and to acquire a little mo- 
deſt aſſurance in ſpeaking before company. 
Theſe ſtaid counſellors of no buſineſs, re- 
tainers to great men, idle members of par- 
liament, old benchers, and other loqua- 
cious, legal, political gentry, that news- 
papers, and nothing to do, bring in my 
way, are, I confeſs, my beſt ſources of 
Intelligence, and the oracles I con- 
ſult for the better underſtanding of what 
I read in political pamphlets. Being un- 
accuſtomed to gain my ſubſiſtence by my 
pen, and not having acquired the knack 
of writing, I am fain, very often, to uſe 
the words of the perſons, from whom J 
derive my knowledge, from a poverty of 
expreſſion that I labour under, and an un- 
readineſs in law-language, a propriety in 
which nothing but practice at the bar will 
give. My fearfulneſs therefore, in miſ- 
reporting what I have heard, muſt in 
ſome meaſure, apologize for my not having 
varied ſo much as I could wiſh, the habit, 
dreſs, and peculiarity of the relations which 
T retail. For, I ſolemnly declare, I ſhould 
be aſhamed, wantonly, to make any illiberal 
uſe of what men of honour have very un- 
adviſedly uttered in my preſence. - But, 
What is faid in a coffee-houſe, a public 
walk, or at a mixed dinner, cannot be 
deemed a perfect ſecret, and I have fore- 
born alluding in the leaſt to any of them, 


and have delivered every thing in my own 
anonymous 


- ©} 
anonymous perſon. What I here ſay, I 
apply to the middling gentleman, who, 
perhaps, is of a particular party, and tho 
a retainer to it, a man of worth; for, as 
to the leading men of all parties, I have 
long ceaſed to think they mean any thing 
but power, places, wealth and titles, with 
out caring at all for the public, and if they 
do the ſtate any good, it is by accident, 
or becauſe it ſuits ſome preſent purpoſe of 
their own, and not for the ſake of the 
community, or of pure patriotiſm itſelf. 
Nor can I join the mobility, and dance 
round their hobby-horſe Jack of Ayleſbury, 
as the whores in the Beggars Opera do 
round Captain Macheath. Burt 1 ſpeculate 
and think for myſelf. 

I with to have government reſpectable, 
and my principal objection to tie ſmall 
ware of miniſtry of the day, is that they 
have no heads at all. The government and 


the laws I ſhall be againſt changing, be- 


ing no friend to innovations, but a fincere 
one to liberty. There can be no harm in 
attacking miniſters; but, let the Houle of 
Commons, the bulw:r'z of the democra- 
tic part of the ſtate, retain its dignity, pre- 
rogatives, and independency, and let the 
laws be faithfully and boldly adminittered 
without refinements or fop':i{tications. One 
of the errors of the times has been the ef- 
fort to diminith the reverence for parlia- 


ment, and for the courts of law, which can 
tend 
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tend to nothing but to arbitrary power, and 
the governing without either, or to a ge- 
neral diſſolution of the ſtate, to anarchy and 
mob. The remarks which I have freely 
made on the K. againſt Bear, and the K. a- 
gainſt Woodfall, are intended to check that 


rain of legal interpretation which revolts the 


public and leads to a diſtruſt of the up- 
rightneſs of judicature, by introducing je- 


ſuitical caſuiſtry, in lieu of plain, obvious, 


common ſenſe. It will never do, if exer- 
eiſed by angels. Diſtruſt will beget diſlike, 
contempt, odium. Nothing can ſupport 
penal judgmeats, where the freedom of the 
preſs is concerned, and liberty or ſuppoſed 
liberty at ſtake, but their being grounded 
on an expreſs conviction (of the very crime 
charged) by the clear verdict of a jury. 
Conſtructive guilt, the creature of the 
bench, will not be endured. It will make 
the ſeat of juſtice ſhake under the judge who 

pronounces it, I venture to foretell. 
Nothing will be deemed a crime that ts 
not found to be w:/ful and malicious. My Lord 
Hale ſays, that if A ſhoot unlawfully in a 
% hand- gun at the cattle or poultry of B, 
& and the fire thereof ſets another's houſe 
% on fire, this is not felony, for though 
* the act he was doing were unlawful, yet 
* he had no intention to burn the houſe 
% thereby.” And this intention the jury 
mult judge of. So in treſpaſs for break- 
* ing a park-wall, with an intent to kill. 
* deer, che jury may find the defendant 
E- “ gulity 
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c guilty of breaking the wall only, and this 
« is a good verdict.” And whether there 
was in the act the wicked intention laid, 
the jury will for ever judge. The autho- 
rities of Lord Coke, Lord Hale, Lord 
Vaughan, and Lord Raymond, will juſti- 
fy them in what they do, and fo will the 
very doctrine advanced by my Lord Holt, 
in the K. againſt Bear, notwithſtanding a mo- 
dern compiler of crown-law, the briefleſs 
Serjeant Hawkins, has cited it in his book, 
as an authority to the contrary. One fin- 
gle determination, in oppoſition to allowed 
principles, and to common ſenſe, is of no 
avail, let the name of the judge be ever ſo 
reſpectable. A late determination upon a 
variance in libel was moſt certainly con- 
trary to law, where 28 and pound ſhould 
have been 28th and pounds, and yet was ruled 
in favor of the defendant, by a learned and 
ingenious judge who could not be ſuppoſed 
to incline in behalf of a flanderer. The 
law fays that any variance is fatal. But 
this means that “ where a letter omitted, 
„ added. or changed makes another word, 
« it is '2 fatal variance; but” that 3 18 
© otherwiſe where the word continues the 
* fame. And fo it was adjudged in the 
Queen againſt Drake, reported by Salkeld.“ 
Indeed ſo reaſoning, without any caſe, 
would teach a man to expound ſuch a gene- 
ral rule. I take notice of this recent in- 
cident, not merely for the fake of vindi- 
cating the law from any ludicrous reproach 
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on ſuch account, but to ſhew that a fingle 


caſe in a popular point, 1s not to be held 
facred without examination; for, were it 


fo, few names would weigh more with me 


than that of the perſon alluded to, whoſe 
works will for ever be an honour to him- 
ſelf, as well as to the profeſſion itſelf. But 
modeſty on firſt coming into office, fear of 
party virulence, and the hurry of an aſſize. 


may apologize for a flip in a very able 


young magiſtrate, eſpecially where he errs 
on the merciful fide, by too literal an ad- 
herence to rule; when a violent determi- 
nation, made deliberately by a forced con- 
ſtruction and metaphyſical reaſoning, in 
oppoſition to the letter and meaning of 
plain legal principles, and of prior adjudi- 
cations by conſummate judges, cannot be 
excuſed or vindicated in an old chief juſ- 


_ tice, The calling of ſuch a determination 


a caſe in point, is treating law as if it were 
to be determined by the letter, and not the 
ſenſe of a caſe, ſyllabically and not upon 
principle. 

I cannot reſpect a grand juſticiary for al- 


Towing even an outlawry to be reverſed upon 


a filly, futile, pretended uncertainty of ex- 
preſſion; but I ſhould reverence him {till 
leſs, if, on ſome other occaſion, he ſhould 
ſupply by ſurprize and conſtruction a fact 
not found by a jury. Becauſe ſuch contra- 


'riant conduct would make me ſuſpect that 


he would here literally or depart en 
tially 


(ay 

tially from any rule, as his inclination, fears, 
or intereſt might lead him. i 
By the way, Iam told that ſpecial plead- 
ing is nearly kicked out of doors, owing to 
a recent diſcovery, that juſtice is much more 
likely to be had, when parties come to trial 
without the one knowing for certain-what 
the other intends, than when both the 
charge and the defence are preciſely ſet forth, 

and nothing can really go to iſſue, but what 
ſhould do ſo ; and at the trial no ſurprize 
can poſſibly take place of either fide, or in 
any reſpect. This will, in ſome meaſure, 
as I ſhould divine, prevent the aſcertaining 
hereafter of what was in any particular in- 
ſtance litigated and tried, that is, one cauſe 
and determination from being a rule for a- 
nother, and will of courſe ſubject more to 
the fancy, and diſcretion, both of judge and 
jury, and by that means, leave all our poſ- 
terity more at large in their rights, than 
they would otherwiſe be, to the great ſa- 
tisfaction no doubt of the litigious, and to 
the certain emolument of the bar. Seeing 
therefore, that juries will amplify their do- 
minion in this quarter, and gain to them- 
ſelves the decifion of many a ſuit, which, 
- but for this, ſome legal demurrer would 
have carried directly to the bench and final- 
ly cloſed ; it might perhaps be fairly expect- 
ed, that juries ſhould in return waive ſome 
of their antient privileges in other reſpects, 
and not be over-reſty it any ingenious judge 
{hould, on proper occaſions, be willing to 
give, 
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give, nay to interpoſe and obtrude, by right 
of conſtruction, his fenſe for theirs in the 
verdict. Reciprocity is equality, and one 
good turn deſerves another. We ſhall all 


be in 1 again. Where then is the 


harm done? | 


ids firſt entered, -as it is called, 


of the law, ſoon after leaving the Univer- 
fity, and before my father and elder bro- 
ther died, I took advantage of the liberty 
given me to purchaſe law books, for fur- 
niſhing myſelf with the beſt editions of all 
ſorts of books, year after year, and by what 
J lately learned from a legal gentleman of 
my acquaintance, it was money the beſt laid 
out of any that I ever purloined under va- 
rious pretences from my progenitor. For, 
according to this ſame communicative cof- 


fee-houſe acquaintance, there is now an 


abſolute monopoly eſtabliſhed in books. 
The proprietors of the copy, - whether au- 
thor, or bookſeller, may print their books 
on the worſt type and paper imaginable, 
and you cannot procure any other edition, 
it being forſooth their property as much as 
their ſtock in the funds, or their patrimony. 


The ſtatute of Queen Anne, entitled“ an act 


t for the encouragement of learning, by 
% veſting the copies of printed books in 
% the authors or purchaſers of ſuch co- 
< pies, during the times therein mention- 
% ed, taking notice of the practice of 
you, bookſellers, in reprinting books, 


and other writings, without the conſent 


of the authors or proprietors, to their 


very 
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very great detriment, and for preventing 
ſuch practices for the future; and for the 
* encouragement of learned men to com- 
« poſe and write uſeful books, enacted, 
that the author or bookſeller, who pur- 
* chaſed the copy of any book, ſball have 
« the ſole right and liberty of printing ſuch 
“ book for 21 years, from the 10th of April 
* 1710. Until lately it was conceived 
that this act veſted, according to its title, 
a property which did not exiſt before, du» 
ring the times therein mentioned, and that 
the part enacting ſuch perſons ſball have 
the /o/e right of reprinting for 21 years, 
imported the creation of a future right, 
from April 1710, to the ſole publication for 
the ſpace of 21 years, which at the end of 
that period was to ceaſe, and which was in 
oppolition to, and for preventing the general 
right of reprinting, that every body was then 
in poſſeſſion of. But, as this legal man told 
me,the whole was a miſtake; however, it was 
excuſable enough, in ſuch a perſon as my- 
ſelf, for Mr. J. Yates had died of the ſame 
opinion. My friend affirmed, there was 
always ſuch a thing as literary property and 
copy-right at common law, altho' nobody 
had diſcovered it, and altho' the makers 
of the ſtatute of Q. Anne, having no ſuch 


idea, had taken no notice of it, and had 


inadvertently uſed expreſſions that implied 
the contrary. And, if I would but think 


of it, I ſhould find the doctrine to be as 


ſound, and the proof as plain, as that of 


the divinity of the legation of Moſes, from 
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the mention of no future ſtate; that I had 
probably heard of lucus à non Iucends, and 
of revelations 2 non revelando; and this 
was clearly a deduction of the fame kind. 
They were both modern diſcoveries of great 
wits and ſcholars. After this I durſt not 
alledge the common definitions of pro- 
perty, or talk of occupancy, &c. the prac- 
tice of all nations, the uſage of our own, 


common ſenſe, and the grammatical im- 


ort of the ſtatute ; but I ventured to aſk, 
whether the power given by that ſtatute, 
to certain great officers, to regulate the 
price of books, extended only to authors 
who claimed the benefit.of the ſtatute ; and 
whether the ſaving clauſe therein for theuni- 
verſities, would vindicate their printing here- 
after books whoſe authors could be found 
out? He made me no anſwer. Whereupon 
I faid, that I ſhould imagine the regulating 
clauſe as to price, could only operate upon 


the right conferred by that a& for 21 years, 


for the act muſt merely intend to regulate 
the uſe of the property which it gave, and 
not to abridge any right before exiſting ; 

and if this were ſo, the authors who did 


not crave the aid of the ftatute, or whoſe 


books had been publiſhed for a longer time 
than the ſtatute gave a ſole right to their 
copy, might ſell their books at any price 
ever fo exorbitant, and could not be pre- 
vented, let the inconveniency to the pub- 
lick be ever fo great. Finding this drew 
nothing from the gentleman, I deſired to 
be informed, whether the inventors of medi- 
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cines, machines, bridges, painters, drawers, 


ſculptors, architects, had likewiſe an ex- 
clufive right to the copy of their works. 
He ſaid, no, for diſtinguendum eft, domine, 
and then entered into niceties, far beyond 
thoſe of the learned jeſuit Paſcal s Provm- 
cial Letters, Not comprehending him at 


all, I aſked whether the invention of a 
muſical inſtrument, a knife, a wheel, a 


lever, a pump, a ſhip, a compaſs, a teleſ- 


cope, a watch, &c. &c. &c. were not as 


ingenious, as original, as uſeful, as labo- 
rious diſcoveries by the mind, as excel- 


lent productions of the thinking, rational 
faculty, and as noble thoughts as thoſe 


which are exhibited in the divine legation, 
the alliance between church and ſtate, the 
notes upon Pope, or even the notes upon 
Shakeſpear,taken accumulativelyit he pleated? 
Does the execution of the former in braſs, 


iron, wood, ſtone, canvaſs, &c. render 


them leſs valuable? Is there any in- 


trinſic preference in paper and ink? Can- 


not ſome of the moſt uſeful mechanical in- 
ventions be imitated and multiplied with 
as much eaſe as the copies of books? Is 
not a monopoly for 21 or 28 years a ſuf- 
ficient recompence to the author? Mu his 
family or their afligns for ever enjoy it? 
The learned perſon exerciſed anew his fa- 
culties of diſtinguiſhing, but I remained 
little the better for what he ſaid, and was 
fain to put up with the fact, being utterly 
incapable of bearing away the reaſon. The 
eltential difference between the invention 


of 
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of the mechaniſt and the writer, fo that 
one ſhould conſtitute perpetual tranſmiſ- 
fible property, and the other not, I could 
no more apprehend, than the utility re- 
fulting from rendring either ſo in ſociety. 
More of my ſenſes, I thought, teſtified 
in behalf of mechanifm, than of writing. 
However, to put an end to this jargon, I 
faid that the printers and bookſellers, who 
would gain ſo much by this determination, 
at the expence of the reſt of the world, 

muſt be unreaſonable fellows indeed, if 
they any longer pretended to be ignorant 

of the meaning of what they publiſhed and 

vended, and were not now always ready 
to anſwer for the contents when judicially 

called upon ſo to do. They had their guid 
pro quo. Ignorance of ſuch property would 

be inexcuſable. They ought to pay for 

the thoughts, ſeeing they make part of 
their legal eſtate. And, I begin te think, 
upon this ground it is nonſenſe to pretend 
that they don't know what is the true ap- 55 
plication of every word, letter, aſteriſk, H 
or blank. The learned bench, how- Y 
ever, muſt on their part, admit that theſe 
thoughts being property, and tranſmiſſi- 
ble for ever, muſt be ſomething in fact, 
and therefore, their nature and qualities 
may as well be ſubmitted to the judg- 
ment of a jury, as thoſe of an horſe. Some 
jockeyſhip may be uſed in the traffic with 
either, but a clear ſighted jury will not 


be cheated by idle pretences. It is really 
| odds 


(273 ) | 

odd, that when thoughts have been 
reclaimed, like animals, from their wild 
nature, by being confined, and incloſed 
within paper and books, and have been 
adjudged to be private property at com- 
mon law, that it ſhould be denied that 
juries can try this ſort of property! I do | 
not, Mr. Almon, underſtand it, altho' 1 
I dare ſay, you do, and will for that reaſon 
be unwilling to publiſh what I ſay. How- 
ever, it will do you no harm. 

So many {ſtrange conceits are abroad, that 

I am really afraid to let out my obſolete 
notions. New law, new hiſtory is every 
day appearing; the two laſt things, one 
would think, that ſhould produce novel- 
5 ties, but ſo it is. And J read not long ago | 
in a faſhionable hiſtoriographer, that reli- 8 4 
gion, law, or forms of government, were 9 
not of much conſequence, the whole lay = 
in the adminiſtration of them, and that 
5 was the heſt which was the beſt admini- 
5 ſtered. For which reaſon I preſume this 
= celebrated writer deems it not neceſſary to 
be ſcrupulouſly exact in what concerns 
them. Indeed, Mr. Hume, the hiſtorian, 
inſtead of relating actions, matters of reli- 
gion or politics, drawing characters, ac- 
counting for events, or repreſenting the 
conſtitution, like all other writers before 
him, ſtrives to give the whole in a different 
way, and having a good deal of ingenuity, 
has ſo far ſucceeded as to give another turn 
to almoſt every thing, inſomuch that his 
1 hiſ- 
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country, nor does any man of knowledge 
look upon it as ſuch. It is indeed faid, 
that new conceits with reſpect to law, re- 
ligion, or hiſtory, are much to be diſtruſt- 


cf the ſtarter, and make a noiſe, but ge- 
nerally in the end turn out mere ignes fatui. 
In law and hiſtory I confeſs I am for no 
novelties; let the modern Scottiſh doctors 


other, like the old ſchool ſubtilizers of di- 
vinity, ſpin what theories they pleaſe. It 
is indeed indifferent to me what they may 
write, who am not bound to read any of 
them. But I ſhall not be paſſive when 
new-fangled legal conceits come forth in 
practice. I cannot willingly quit my an- 
tient conſtitution and law, nor eafily be 
_ perſuaded that till within theſe laſt ten 
years we ever underſtood the true princi- 
ples of either. 
According to Mr. Hume, there was no 
idea of liberty in this country until the 
acceſſion of his countryman James the iſt. 
Thoſe who framed Magna Charta, or got 
it ſo often confirmed under Edward the 
1ſt, the makers of the ſtatute of treaſons 
under Edward the zd, Lord Chancellor 
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Lord Chancellor More who compoſed the 
republic of Utopia under that of Harry 
the 3th, and all the judges of England 


who 
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hiſtory is neither the true ſtory of this 


ed; they dazzle at firſt fight, raiſe a notion 


and profeſſors of morality, one after the 


Forteſcue who wrote upon abſolute and 
limited monarchy under Edward the 4th, 
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F 
who in Queen Elizabeth's time reſolved, 
that the Habeas Corpus was, and had ever 
been, a writ of right for every ſubje& by 
the common law of England—Were per- 
ſons without ideas of liberty, according to 
this ingenious Scotch gentleman, who LI 
dare ſay does not know that we have no 


other Habeas Corpus law now in term 


time, and that the act of Charles the 2d 
was only to render it grantable by any 
judge in vacation. Had this paradoxical 
writer entitled his work, Cur:ous Relations 


of ſuch Engliſh Aﬀairs as moſt deſerve notice, 
_ with ſingular Obſervations thereon, nobody 


would have expected a complete faithful 


hiſtory of the whole, and every body 


ſhould have read what he wrote. But as 
it is, it may deceive the uninformed reader, 
who can never learn truth from him, al- 
though he may the art of writing what 
15 not ſo. 
The ſame refined wit gave no bad ſpeci- 


men of his turn for the extraordinary, when 


in remarking upon ſome ſuppoſed errors of 
Mr. Locke, in his treatiſe of the human 
underſtanding, he coldly and ſhortly ob- 
ſerved in a note, that it is probable Mr. 
Locke was led into theſe miſtakes by the 
ichoolmen; from whence any common 
reader would conceive that Mr. Locke had 
dealt much in thoſe writers, and relied 
greatly upon them, whereas his principal 
deſign was to expoſe their ſubtleties and 
method of writing ; and he every where 
FFV profeſſes 


156) 
profeſſes a Ss contempt of them, 
and teaches mankind how to get rid of the 
ſhackles they had laid upon the underſtand- 
ing, and fully and fairly to uſe his own. 

This philoſophical doubter, in a Treatiſ⸗ 
on human nature, aſſerts, that naturally 
«© ſpeaking there is no more harm in a 
* ſon killing his father, than in a young 
« oak's growing up and killing its parent 
« ſtock ;” without ever once taking into 
the account that which conſtitutes the eſ- 
ſential difference between them, the reaſon 
and freedom of action in the one, which 
the other wants. But where the love of 
paradox prevails, it is no uncommon thing 
to paſs by much greater conſiderations than 
theſe. A ſound and a ſubtle underſtand- 
ing are very different things. Who there- 
fore need be ſurprized at his diſcovering 
Mr. Locke to be a looſe reaſoner, and Ba- 
con no very original genius! 

Pardon me, Mr. Almon, for diverging 
ſo much from my ſubject. I haſten to a 
concluſion. Many of my latter paragraphs 
are, I confeſs, very wide of my original 
defign. -But this need break no ſquares 
betwixt us. The ſale of the pamphlet 
will not be hurt by ſuch an accumulation 
of different matters; they will all ſerve to 
make a tail for flying the kite with. It 
will catch the eyes of more ſpectators, I 
warrant you, on that very account. 

Were it indeed the cuſtom for judge 
| themſelx es to print their own ind . 
eſpecially 


Ei 
eſpecially in new caſes, (and why it is not Ican- 
not tell) you would not have been troubled 
with theſe obſervations. I wiſh to have 
this made a duty of their office. At pre- 
ſent, Jam always uncertain whether what 
is printed be a faithful report or not; it 
comes with no authority, but from ſome 
private hand; and therefore I think myſelf 
at liberty to treat it like any other publi- 
cation, which were the judges themſelves 
to put it forth, I could not ſo well do. 
But until they will let us have the ge- 
nuine, authentic judgment of the court, 
there is no great impropriety in my endea- 
vouring to take off all weight from what 
is circulated as ſuch, and ſeems to be ex- 
ceptionable in many reſpects. How can 
the law be aſcertained without ſome legal 
- gazette by authority? All may be ſpuri- 
ous, or all may be true, for what the poor 
layman may know. There have been ſe- 
veral judgments given of late days, which 
I have wiſhed to come at, but never could, 
There was one in particular in the Common 


Pleas about the ſeizure of papers, which 


ought to have been publiſhed, but was not, 
and of which I could never get even a 
note. None of the great magiſtrates of 
our time have printed their judgments, 
neither Lord Hardwicke, Lord Mansfield, 
nor Lord Camden; but on the contrary 
have prevented their coming abroad as 
much as they could. A ſingle expretiion 
is frequently material. And, if what they 
X 2 pronounce 
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pronounce from the bench be law, why is it 
not to be promulgated as ſuch for the benefit 
of the ſubject at large? Let any one look into 
the various reporters, and ſee how they dif- 
fer in the relation of the ſame caſes. In 
the law courts, the puny judge might 
certainly report yearly all the new caſes. 
They would not be many. And after ſub- 
mitting them to his brethren, and their 
adjuſting them according to their true 
meaning, they ſhould all fign this annual 
report, and be anſwerable for it, and the 
ſame ſhould be printed for the information 
of the world. Until this be done, I ſhall 
never treat any report with implicit reve- 
rence. And fo, Mr, Almon, I wiſh you 

good night, &c. e 


* 
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E R M I T me to add a word touch- 
ing commitments and attachments for 
a pt of court „ the late caſe of 
Bingley having raiſed the curioſity of many 
people and excited their ſurprize. It is the 
power and the mode of proceeding which 
I mean to conſider, and not Mr. Bingley 
himſelf, who has been the publiſher of all 
fort of libellous traſh, and deſerves no 
countenance from any man of liberal edu- 
cation or principle. There are many cir- 
cumſtances attending this ſummary pro- 
ceeding, which I cannot ſquare with the 
maxims of law or natural juſtice. And 
yet the late cafe of Bingley is ſingular in 

nothing but its termination. 
I take it that any diſobedience or oppo- 
ſition to, or miſuſer of, the proceſs or or- 
ders'of a court of law is punithable by im- 
mediate commitment, becauſe no court 
can either maintain or execute the truſt re- 
poſed in it by the conſtitution, without 
ſome penal compulſion on the party ſo of- 
tending. An attachment. ought to go di- 
9 


( 160 ) 
rely. The juſtice of the kingdom would 
otherwiſe ſtand ſtill. - Every perſon is in- 
tereſted in there being ſuch a vindictive 
power. It flows of neceſſity from the na- 
ture of a court of juſtice, and is eſſential 
to it, as it could not do its duty without. 
This power or prerogative is therefore a 
neceſſary incident to it at common law; 
and there is no ſtatute or poſitive law, nor 
any requiſite, to warrant it. Wherefore if 
any party to a cauſe, officer of the law, or 
other perſon, obſtruct the execution of pro- 
ceſs, or the proceedings of the court, or 
binder others from conforming thereto, do 
otherwiſe than is enjoined or commanded 
by their precept, or forbear to do what 
their proceſs, rule, order, judgment or de- 
cree require, he ought to be forthwith at- 
tached. And for this reaſon the old law, 
as cited by Broke from the year books, ſays, 
«© contempt ſhall be anſwered in proper 
«© perſon, and not by attorney,” 

However, Lord Ch. B. Giher? (or 
Bacon the abridger) not attending to this 
neceſſity for ſuch power, and finding that 
libels were called now-a- -days contempts, 
ſeems to be at a loſs how to reconcile im- 
mediate attachment with the principles of 

the conſtitution, and with the grand char- 
ter, which ſays, Nullus liber homo impri- 
ſonetur, niſi per legale judicium parium ſuo- 
rum, vel per legem terræ, and therefore 
ſuppoſes long practice alone ſecures its 
footing in the law. He has been miſled by 

alloclating 


( 
aſſociating the lawful attachment for actual; 
with the unlawful for conſtructive con- 
tempt. The former is abſolutely neceſſary 
for the maintenance of public polity, and 
therefore legal; the other is unneceſſary, 
warranted by no poſitive law, and therefore 
illegal. The latter is indeed a dominion 
ſo extraordinary, fo alien from the conſti- 
tution of this country, and ſo privatory 
of the ſubject's right to a trial by jury 
for every miſdemeanour, that it claſhes with 
the whole ſyſtem of our law. Without an 
immediate power of coertion, where pro- 
ceſs is reſiſted, the courts could not go on. 
But in all other caſes no puniſhment can be 
inflicted but through the medium of a 
jury. With reſpe& to courts martial, &c. 
they derive their exiſtence from ſtatute, as 
well as the ſtanding forces which they con- 
troul. There is indeed in F:tzherbert's 
Natura Brevium no mention of any attach- 
ment but for the furtherance of juſtice and 
the reſtraint of injuſtice, which could not 
be if the uſe of it now contended for were 
either common or legal. However as op- 
poſition to proceſs implies contempt, and a 
deſpifing of the authority and dignity of 
the court from whence. it iſſues, this may 
have given riſe to a notion that every thing 
which betokens any flight or diſapprobation 
even of the ways of reaſoning or de- 
meanor of any judge, is likewiſe a con- 
tempt of the court within the meaning of 
the law by that term, and will enable them 

| to 
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th attach a party guilty thereof, although 
ſuch fight or diſapprobation of their — 


timents or conduct be expreſſed merely in 


diſcourſe, or in ſome publication of the 
preſs, and does not actually interrupt or 
diſturb their judicial proceedings. But this, 
I apprehend, is a groſs miſtake, and an 
abuſe of the power of attachment, which 


3s permitted to them from nothing but ab- 


ſolute neceſſity. Upon that ſcore alone 
this penal authority begun, has been prac- 
tiſed, and can be eſtabliſhed as part of 
the law of the land. For, © it ſhall not 
< lie in any one's power to defeat the 
« rules of a court of juſtice, or to render 
«© them ineffectual ; then the con- 
«© tempt mult be certain, and not doubtful ; 
«« for elſe a party may perchance be 
« wrongtully committed, which the court 


2 will be cautious not to do.“ In three 


words, a contempt of the court means 
ſome efficient contempt of the law, that 
is, a withſtanding of its proceſs, and not 
an idle contempt of the perſons, under- 
ſtandings, or demeanor of its temporary 
officers, expreſſe ed out of court and merely 


in words, whether written or unwritten. 


It is the defeating of the proceedings of 


the national courts, by an affault upon the 


Judges, parties, or juries, or by raiſing ſuch 
a diſturbance as to prevent juſtice being 


fairly and ſobecly done; or elſe the defeat 


by ſome means or other of their proceſs. 
And it is nothing elſe. bu. 
2 


. 
The ſuppoſing of a man to be atneſnable 
y attachment for any conſtructive con- 
tempt which does not impede legal pro- 
ceedings, is as foreign to the idea of this 
conſtitution; as the ſuppoſal that a man can 
be bound to ſurety of the peace for any 
thing (before judgment) but actual vio- 
lence 3 that is; for any conſtructive breach 
bf the peace. They. both proceed upon 
the ſame principle; the abſolute neceflity 
of ſomething being done immediately; the 
one for the prevention of interruption to 
national juſtice, the other for the preſerva- 
tion of the lives and properties of indivi- 
duals. The great prevailing luminary of 
the law, in his preſent periclion, ever 
looking at the principles of things, will 
not (I truſt) diſeſteem this way of reaſoning. 
Indeed, I ſhould gueſs he would treat the 
notion of conſidering any penman, printer, 
or bookſeller (under the arbitrary denomi- 
nation of a libeller,) as an actual breaker 
of the peace, or as an actual contemner of 
the court, as a deluſion, vox ef præterea 
nibil; and would tell the perſon who 
ſhould argue to that end, and defire an at- 
tachment, that there was no force, or vio- 
| lerice in either, but what was the work of 
fancy, a mere luſus of the imagination. It 
is indeed only by conſtruction, and as hav- 
ing an evil tendency, that the one is ſtyled 
a breach of the peace, and the other a con- 
tempt of the court, in the track of legal dif- 
courſe. The man who writes abuſively, 
Y intends 


. intends, perhaps (though I believe rarely) 
to create ſome public diſturbance; and he 
who traduces, reflects upon, or calls in 
queſtion the juſtneſs of any judgment, may 
be ſuppoſed to aim at diminiſhing the au- 
thority of the court, or of the perſons. of 
its Judges ; but not being immediate out- 
rages, or the uſe of force, either to 
ſubdue any individual, or to withſtand the 
execution of any law, they do not require 
inſtant ſuppreſſion, and may well wait, for 
a trial by jury, whoſe buſineſs it will be to 
conſider both the tendency and intent of 
the arraigned words or writings, and to 
pronounce whether the ſame be adviſed, 
malicious, and contrary to the peace of our 
lord the king, and the good order of his 
realm; or no more than pertinent and juſt 
remarks on the errors and malefeazance of 
his political miniſters or law-magiſtrates. 
In general they are the products of hackney 
writers for the ſake of a livelihood. 
There cannot be a juſter definition of a 
contempt than my lord Coke's, which ſays, 
„ this word is uſed for a kind of miſde- 
<©-meſnor, by doing what one is forbid- 
„ den; or not doing what one is com- 
% manded.” And by old judge - Croke's 
Elizabeth, it appears that, one may be 
é impriſoned for a contempt done in court, 
4 but not for contempt done out of court, 
& or a private abuſe.” . N 
1 much doubt whether this proceeding 


by attachment for a conſtructive contempt 
e 
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of the court be very antient; I mean for 
writing or ſpeaking degradingly, irreverent- 


ly or contumaciouſly of their perſons, or 


their judicature. My lord Yaughan, in 
Buſhell's caſe, takes notice of two or three 
caſes; but I think one may gather from 


what his lordſhip ſays, that he muſt have 
adopted our notion, or he would otherwiſe. 
ſcarcely have approved what was done. 


« One Aftwick, brought by Habeas Cor- | 


ce pus to the King's-bench, was returned 


4 to be committed per mandatum Nicolai 


Bacon militis, domini cuſtodis magni ſigilli 


% Angliæ, virtute cujuſdam contemptus in 


* curia cancellarii facti, and was preſently 
© bailed, the return being too general.” 


« One Apſley, priſoner in the Fleet, be- 


« ing brought up on Habeas Corpus, was 


, returned to be committed per conſidera- 


„ tionem curiæ cancellar. pro contemptu eidem 
„ curiæ illato, and upon this return ſet at 
4 liberty.“ 


* 


Lord Vaughan ſays, «« in both theſe 


* caſesno inquiry was made, or conſidera- 
* tion had, whether the contempts were 


© to the lau court, or equitable court of 


* chancery, either was alike to the judges; 
« leſt any man ſhould think a difference 
* might ariſe from thence,” _ 

The reaſon of diſcharging the priſo- 
“ ners upon thoſe returns was the gene- 
f* rality of them being for contempts to the 
court, but no particular of the contempt 

oo: 2 «© expreſt, 


2 
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de expreſt, "whereby the Kin v%-benich 
L could judge, whether it were a cauſe for 
** contempt or not,” 
_« And was it not ſupp oſcable, and - muc < 
e to be credited, that the Zord Keeper a 
* court of Chancery did well underſtand 
« what was a contempt deferving commit- 
« ment, and therefore needed not to be re- 
« yealed upon the return! ? 
The ſame Chief Juſtice, i in the ſame re- 
rt, mentions likewiſe the following caſe, 
which yery ſtrongly confirms what we have 
yentured to advance, 
« George Milton, impriſoned for con- 
1 tempt, ſcandalnus words of the court, and 
1 convicted of drunkenneſs; the cauſes were 
. « refolved to be inſufficient, and therefore 
c dimittitur d priſond, and the goaler diſ- 
« charged of him; but he gave bail to at- 
* tend the pleaſure of the court.” 

My doctrine is ſtill corroborated by the 
caſe of © William Allen, who was brought 
% up from the fleet on a habeas corpus, and 
te the warden returned, that he was com- 
« mitted per T. dominum Elleſmere domi- 
num cancellarium pro contemptu in non per- 

« formatione cujuſdam decreti in eddem curid 
FJacli, 3 Feb. anno 11 regis, nunc in cauſa. 
ce adtunc ibidem dependente inter E. Wood, 
AH 2 querentem & dictum Allen def. And on 
4 er * refurn the court refuſed to deliver 
; -CE im. 
Theſe caſes happened i in the reigns of 
pen Elizabeth, and James the 1ſt, and 
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| gre to be met with (excepting Mikor's\ in 

Serjeant Moore's reports,* where are feve- 
ral inſtances of perſons delivered by the 
K. B. who had been committed for con- 
tempts of decrees, and orders of the privy 
put and court of requeſts. From 
whence may be collected how ſtrict the 
K. B. then was in requiring a ſpecification 
of the contempts, for which the commit- 
ment had been, that they might judge 
thereof. 

There are ſome ſtrange inſtances of com- 
mitment by the Court of Chancery, in the 
cafe of marrying infants, which perhaps 
would not be deemed a ſufficient cauſe by 
the courts of law, if returned on a Habeas 
Corpus. There is one in the caſe + of a 
Hh married without conſent of her guar- 
dian, although ſuch guardian was not * 
pointed by the court. 

The Chancery exerciſes this power, not 
on bill only, but on petition, as being the 
delegate of the king, who, as pater patrie, 
is ſaid to have the care of all infants lodg - 
ed in him; and, in committing the offen- 
der, they imitate the courts of law, which 
under the old writ of raviſhment of ward, 
took cognizance of this offence, and in- 
flicted commitment as a part of the puniſh- 
ment, that is, they pronounced a ſentence 
of impriſonment. And treſpaſs or raviſh- 
ment of ward is the proper legal ſuit for- 
the purpoſe, and is the mode of obtaining 

remedy 


Moore 839, 840. + 2 Wms. 112. 
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remedy y, preſcribed by the ſtatute of the I Y 
of Charles the I. which was drawn by Lord: 
Chief Juſtice Hale. However, when a fi- 
milar application was made to Lord Chan- 
cellor King, he ſaid the infant girl never 
c having been under the care of the court, 
* nor committed by the court to the cuſ- 
« tody of the defendant, I do not think 
c this an immediate contempt of the court; 
« but then it is a very ill thing in the guar- 
e dian-to marry this child to his own ſon, 
te and puniſhable by ?nformation; and I will 
« have this guardian bound over with ſure- 
« ties, to appear and anſwer to an infarma- 
« 7107 to be exhibited by the attorney ge- 
« neral againſt him; and let the child be 
& delivered over by this knaviſh guardian 
e this afternoon, or otherwtſe toſtand com- 
' © mitted.” F A very ſenſible order, as it 
ſeems to me, and conſonant to the law. 
But all theſe caſes go upon the principle 
of that contempt, which is a real reſiſtance 
to the orders of the court, in actually tak- 
ing away the infant, who is either ſpecially 
its ward, or otherwiſe is regarded as ſuch 
by the police of the realm. This abduc- 
Mi; or ſeduction, therefore is an actual vio- 
lence done to the general law of the king- 
dom, which the king (by his Chancellor) as 
father, guardian, and conſervator of all in- 
fants, is compelled to put an immediate 
ſtop to. 
In Lilburn's caſe,* the proceedings were 
cancelled by parliament, and pronounced 
5 
3 Wms. $62, dee Ruſhworth, in 


„„ 


loo be illegal; and yet he certainly had print- 


ed and publiſhed in defiance of an order of 
the court of Star- chamber. My Lord Chief 


Juſtice Holt, in the Queen againſt Langley. 


- faid that © words contra bonos mores, ſpoke 


% for which he may be fined.” - Whether 
he means by the ſummary method of at- 
tachment is not clear, but, if he does, his 
meaning mult be, provided the words were 
ſpoken of him, in his preſence, whilſt ſit- 
ting in judgment, ſo as to be an actual in- 
terruption to the proceedings of the court. 
I queſtion whether the practice of attach- 
ing for contempts out of court by writing, 
or otherwiſe, can boaſt many precedents ; 
but whether it can or not, it appears to me 
to be contrary to the ſpirit and genius of 


our legal frame. No inſtance occurs to- 


myſelf prior to that of } Wyatt, the book- 
ſeller, for publiſhing a Latin libel. He ſaid 
he did not underſtand Latin, and named 
his author Dr. Middleton. Whereupon an 
attachment was moved againſt the Doctor, 
for writing a libel on Bentley, a doctor of 
divinity in the Univerſity of Cambridge ; 
in a Latin preface to a book about the li- 


brary of the Univerſity ; dedicated to Dr. 


Snape, then Vice-Chancellor. Middleton 
came into court voluntarily, and confeſſed 
he was the author, which being recorded, 
he was fined pol. and ordered to find ſure- 
ties for his good behaviour. This I have 


read, 


I 8 Mod. 123. 


— N 
- 


« of a magiſtrate in court, is a contempt 
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"vil but without knowing to this mo- 
ment what legal bottom ſach a caſe 
can be pported, and yet I tate it from the 
teport of a judge of the court, at the time; * 
And Conceive that the ſaid publication con- 
tained likewiſe. a libel upon the court of 
K.ing's-bench, although Lord Forteſcue has 
omitted to ſtate that material circum- 
ance, 
If this be the firſt eaſe, the practice is 
not immemorial, and little in my humble 
opinion can be for it. . 
There is no poſitive law for attachment 
erended : It is grounded on nothing but 
the right inherent in all courts, to puniſh 
fora contempt of their authority, by im- 
mediate commitment. And the * rea- 
ſon of the thing ſhews, that this contempt 
muſt be a 4 — in fact, of its authorita- 
tive mandates, ſo as to prevent its doing 
juſtice through the kingdom. 
As the life of a man, or his property, 
may be deſtroyed by an actual breach of the 
peace, ſo the being of a court of juſtice 
ceaſes the moment that its authority is baf- 
fled; and therefore, in both caſes, force 
muſt be immediately had recourſe to in or- 
der to ſuppreſs counter-force. The vitals 
of a-court, an individual, and property, if 
in imminent danger, mult be inſtantly ſe- 
cured manu fort. 
The vulgar ſenſe of the word contempt, 
has created the confuſion. All contu- 
, Macy of, or contymely upon the perſon, 
expreſſions 


* Foiteſcues Reports, 210, 
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expreſſions and ſentiments of a judicial of- 
ficer and magiſtrate, by word of mouth 
or writing, is in common parlance a con- 


tempt; but it is no actual withſtanding 


or defeating of the proceeding of courts of 
juſtice, to which the name in a legal ſenſe 
is applied, and for which alone an attach- 
ment ſhould go. Nevertheleſs, every un- 
due diſparagement with tongue or pen of 
the public tribunals, or the men that fill 
them, I wiſh to have puniſhed. It is, if 


any thing be, the proper object of the in- 


formation ex officio. In God's name, let 
the treatment of any judge, or of any judg- 
ment, with cauſeleſs banter, ſatire, ſcorn, 
reproach, or ignominy, and the libelling 
or calling of either needleſsly in queſtion, be 
ſcourged with this bitter rod of criminal 
vengeance. But the ſuppoſed offender, 
ſhould not, nay cannot, be deprived of, 
or puniſhed without, his trial by jury. 
The detenfion of a libeller in priſon, inde- 
finitely, under the colour of contempt, with- 
out having paſſed ſentence of impriſon- 
ment, is I conceive illegal. His offence, 
if proved to the ſatisfaction of the jury, 
upon indictment, information or action, 
deferves to be highly puniſhed. But, as 
it does not ſtop the procedure of the juſtice 
of the kingdom, it is not like an aſſault 


upon the court during a trial, the repulſion, 


eluſion or deſtruction of proceſs, a fraudu- 
lent uſe of, or the prevention of obedience 
in others to it. And, therefore, no reaſon 

; J. ex 
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ex neceſſitate rei, can be given for a departure 
from the conſtitutional mode of purſuing 


ſuch, more than other affronts, unleſs it 


may be by appropriating the information 
ex officio to this ſpecial purpoſe, becauſe 
judges conduct ought to be more irre- 
proachable than that of other men. If 
the libelling of them be more pernicious, 
let the puniſhment of thoſe convicted fall 
the heavier. But theſe, in my opinion, 
will be diſtinctions enow. Beſides, there 


is a weighty objection againſt the ex- 
erciſe of this power of attachment by 


the court, where national juſtice can go 
on without it, which is, that the court 
libelled will be party, proſecutor, and 
judge; three characters that ſhould not 
meet, where it can be avoided. The frailty 
of human nature will bear me out, in ſay- 
ing, that under ſuch circumſtances the ju- 


dicature cannot be impartial and indiffer- 


ent, which is the firſt requiſite in the ex- 
erciſe of criminal juriſdiction. | 
Is it not, moreover, poflible that judges 
may ſo execute their offices, as to raiſe juſt 
. of their turning the law to 
e oppreſſion of the ſubject, eſpecially in 
crown-proſecutions ; and that their ways 
of compaſſing this may afford juſtifiable 
grounds for animadverſion, and for the 
controverting of the conſtitutionalneſs of 
their adjudications? The remarks of Sir 
John Hawles upon ſeveral ſtate trials, prior 
to the revolution, were thought to be moſt 


material and juſt ; they were of great ſer- 
Te. vice 


e 

vice at that period, have ſince been con- 
ſtantly printed in the collection of ſtate 
trials, and tho' very ſevere, are not deem- 
ed any abuſe of the preſs, but a true uſe 

EE | 
Where what I do does not in fact inter- 
rupt or diſturb the proceedings of a court, 
I will deny the legality of its power to 
attach me. No judge has a right, by that 
terror, to ſhut my mouth, or to prevent 
my pen from cenſuring what I think er- 
roneous in his diſtribution of public juſtice. 
At the ſame time, no man reverences the 
preſent ſet of judges more than myſelf, 
ſincerely believing, that few periods of time 
have produced men of more ſcience upon 
the bench, of more integrity or underſtand- 
ing, inſomuch that it would be difficult 
to make a change for the better, unleſs 
you could pick out another Yates from the 
ar. I honour their offices as the moſt 
beneficial of all to a free ſtate, and therefore 
think they ſhould be, if they are not, ren- 
dered worthy the acceptance of the firſt 
men in the profeihon. Nevertheleſs, I 
will never ſubſcribe to the putting them 
above the inſpection of their country. 
Power and authority, without check, may 
induce men of honour to be more arbitrary 
than they ſhould be; and I can eaſily ima- 
gine, that very extraordinary men may be 
poſſeſſed of prerogative and ariſtocratical 
notions, which may be extremely perni- 
cious to ſuch a common- wealth as ours. If 
2 2 they 
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they can introduce and eſtabliſh for law their 
own ways of thinking, by ſolemn judg- 
ments from the bench, the moſt dangerous 
dicta, may, when ſecure from the reviſion 
of the public, become by time reſpectable 
and venerable, and be hereafter alledged 
as precedents, and the real eſtabliſhed 
law of the realm. Let no man, therefore, 
whilſt a parliament ſubſiſts, ſubmit to be 
attached, at the will of any court, for 
having merely been guilty of contemptu- 
ous writing, and have no alternative left, 
but that of anſwering their interrogatories, 
or being impriſoned as irrecoverably contu- 
macious for life. Unleſs ſuch perſon has 
withſtood their proceſs, and actualiy re- 
ſiſted their legal authority, let him not, 
without making complaint to the commons 
aſſembled, be attached at all, for a moment. 
No conſtructive denial of their authority, 
dignity or uprightneſs, will be a warrant 
for ſuch attachment. Let them proceed 
by due courſe of law, and put the preſumed 
malefactor upon his trial, by information; 
no man ſhould be above controul, or out 
of the reach of puniſhment, in ſome way 
or other. Bf 8 

I have been the more large upon this head, 
becauſe it is ſaid, that attachment is a pro- 
ceſs which iſſues at the diſcretion of the 
court. gs JT 

Having ſaid thus much, to evince what 
I take to be the contempt, for which an 
attachment is ſolely warrantable, I ſhall 

. now 


(1g 8 
nov take the liberty of conſidering curſorily 
the mode of proceeding under it, wherein 
are ſome things, which I cannot reconcile 
to my legal notions. 

It may be awarded by the court, it is 
ſaid, upon a bare ſuggeſtion, their own 
knowledge, or upon affidavit, without any 
appeal, indictment or information, and may 
be executed on a Sunday. The party 
ſerved with the writ, muſt enter into 
a recognizance to appear at its return. 
Indeed, if the offence be done in court, 
and appear from confeſſion, view of the 
judges themſeFves, or examination, the 
court may record the crime, and commit 
the offender directly for judgment. But 
there is uſually no more than a rule to ſhew 
cauſe, unleſs the contempt be of a flagrant 
nature, and poſitively ſworn to; in which 
caſe the party is ordered to attend in perſon, 
as muſt every one againſt whom an attach= 
ment is actually granted; and if he ſhall 
be apparently guilty, the court in diſcre- 
tion will either commit him immediately, 
in order to anſwer interrogatories, to be 
exhibited againſt him, concerning the con- 
tempt complained of, or will ſuffer him 
to enter into a recognizance to anſwer ſuch 
interrogatories. If he fully anſwer, and 
can ſwear off the contempt, he is diſ- 
charged, and the proſecutor may proceed 
againſt him for perjury, if he fee cauſe. 
Ignorance of the law, will be no juſtifica- 
tion of any illegal act, but may be offered 

in 
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in mitigation. If he deny part of the con- 
tempts, and confeſs others, he ſhall not 
be diſcharged as to thoſe denied, but the 
truth of them ſhall be examined ; and if 
bis anſwer be evaſive, as to any material 
part, he ſhall be puniſhed in the ſame man- 
ner, as if he had confeſſed it. 

The court, it is ſaid, will not now bail 
a man taken up for a contempt, unleſs he 
give ſecurity to anſwer interrogatories.* 
Formerly, the parties own recognizance 
uſed to be thought ſufficient, but of late 
years two ſureties have been inſiſted upon. 
The interrogatories muſt be tendered to 
him within four days, or he may move to 
be diſcharged. But, by the practice, they 
need not be filed, till fo long after ſureties 
given, unleſs the party be in cuſtody, when 
no ſecurity at all is requiſite. 

With reſpect to courts of equity, it 
is ſaid, that he chancery never ſuffer per- 


ſons to be examined on interrogatories to 


bring themſelves into contempt. But, 
where a contempt is expreſsly ſworn againſt 
them, will give them leave to be examined 
by way of purgation, on perſonal inter- 
rogatories, in order to clear themſelves. 
Indeed, if the contemnor deny the con- 
tempt, the proſecutor may take out a com- 
miſſion to examine witneſſes to prove it, 
and the contemnor ſhall be permitted to 
name no more than one commiſſioner, not 
to examine any witneſſes at large for him- 


ſelf, 


See Bornardifter's reports. + See Mojeley's reports, 250 
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ſelf, but be confined to the croſs-examina- 
tion of the proſecutors. 'On proper ath- 
davits indeed, the court will indulge the 
contemnor with the liberty of examining 
witneſſes to particular points. However, 
my Lord Chancellor King declared, he 
thought the rule very hard, and as the 
proſecutor might examine one in contempt 
on interrogatories, he ought to be content 
with his oath. The Exchequer, in caſes of 
very great contempt, where a party is exa- 
mined on interrogatories, and denies it, 
have given liberty to the proſecutor to exa- 
mine witnefles to fa//ify this denial.* 

The courts of equity, therefore, are leſs 
merciful to a ſuppoſed criminal than the 
courts of law, where no teſtimony is re- 
ceived to falſify the examination of the 
party; and, in truth, Lord King might well 
{tare at ſuch a practice obtaining in chan- 
cery. 

The recognizance, ſecurity, fine, and 
impriſonment in contempt, are all at the diſ- 
cretion of the court, that is, ſecundum diſ- 
cretionem boni viri. And to the queſtion 
Vir bonus eſt quis? the anſwer ſays, gu- 
conſulta patrum, qui leges, juraque ſervat. 
But, by what we have ſeen, there is no 
preciſe rule in the caſe, and the whole is 
pretty indeterminate, not only the puniſh- 
ment, but the evidence and the examina- 
tion. Now, according to Lord Chief 
Juſtice Camden, Diſcretion is the law of 
+ tyrants, 


* Bunbury's Reports, 234. 
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te tyrants, it is always unknown; it is 
« different in different men; it is caſual, 
e and depends upon conſtitution, temper, 
ce and patſion ; ; In the beſt, it is oftentimes 
ce caprice; in the worſt it is every vice, 
« folly, and affection, to which human 
«© nature is liable.” For my own part, 
being one of the people, I adopt the no- 
tion of the old Romans, who (according 
to Tully) ſaid, populariter loquendo lex eff, 
gue ſeripta ſancit quod vult, aut jubendo aut 
vetando. 
This Engliſh inquiſition is carried on 
much like the foreign. For, the defen- 
dant having entered into a recognizance, 
and giving ſureties to anſwer interrogato- 
Ties; ſo ſoon as they are prepared he is 
ſerved with a written notice of the time, 
place and perſon he is to attend, in order 
to be examined; but he is not ſuffered to 
take a copy, nor indulged with a fight of 
the interrogatories previous to his exami- 
nation, and no counſel or ſollicitor is ad- 
mitted. However, the defendant, thus 
mops conſilii & ore tenus, may, it ſharp and 
learned enough, demurr to ſuch i interroga- 
tories as are leading, improper or imperti- 
nent. For there 1s no way but to anſwer 
or demurr. 
When this ſcene is cloſed, the curtain 
draws up, and he 1s brought before the 
maſter, with the interrogatories and depo- 
tions, and may have copies of both, and 
countel and ſollicitor. The buſineſs of 
this 
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this officer is to report the whole matter, 
the refuſal or anſwer, with ſuch other par- 
ticulars as he ſhall think fit. And upon 
his report the court proceed to judgment. 

In North againſt Wiggins, an attachment 
was moved for at once againſt the de- 
fendant, for abuſing the officer who ſerved 
the proceſs upon him, and for ſpeaking 
contemptuous words of the court. But a 
doubt aroſe whether the rule ſhould be ab- 
ſolute, or only to ſhew cauſe, where the 
words are ſworn to by one perſon only ; the 
rule in chancery requiring two athdavits, to 
deprive the party of the benefit of ſhewing 
cauſe, Whereupon a ſupplemental affida- 
vit was filed, and the point not determined. 
However, Lord Chief Juſtice Hardwicke _ 
ſaid, © he ſhould be unwilling to eſtabliſh 
% a practice, that would put it in the 
power of one hardy man to hinder an- 
* other of an opportunity of defending 
« himſelf, before he was reſtrained of his 
e 

The Court of King's Bench, when tal 
Chief Juſtice Holt was at the head of it, 
ruled, that there ought to be no interro- 
% gatory leading to a penalty.“ But in 
the K. againſt Barber, the defendant 
having preſented a petition to the com- 
% mon council of London, reflecting on 
* an alderman, and having uſed con- 
e temptuous words of the Court of King's 
Bench, an information went for the 

Aa * alder- 


Strange, 1068, * BY Mod, 499 · 
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% alderman, and an attachment iſſued for 
& the court. By the interrogatories the 
c defendant was aſked whether he did not 
te preſent ſuch a petition, and ule ſuch 
* and ſuch words? Whereupon he moved 
© to have ſo much thereof as related to 
« the preſenting ſtruck out, becauſe it was 
% making him acuſe himfalf of that which 
„ would convict him of the libel. And 
te the court ordered that part to be ſtruck 
& out, and ſaid he was not obliged to 
« anſwer it, but he might be aſked whether, 
« when the petition was preſented, he did not 
fay ſo and ſo. . From whence I ſhould 
collect, that the court being no ways in- 
tereſted in the abuſe upon the alderman, 
would not be ancillary to the furniſhing of 


* 
A 


evidence on the information; which would, 


however, be the caſe, if the defendant con- 
feſſed, in his depoſition or examination, 
his having uttered written ſcandal, for none 
other could be preſented. 

They permitted, for that reaſon, this 
interrogatory to be ſuppreſſed, but took 
care to pronounce, that he might be di- 
rectly aſked as to his ſpeaking of the con- 
temptuous words, which he was accuſed 
of having vented againſt the court, at the 
time that ſuch petition was preſented ; 


leaving the proof of whom it was pre- 
ſented by ro another examen. The court 
charged him with contempt of them by 
ſpeech only; therefore the proof of that 


Was 


x Strange, 444. 
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was all they wanted for puniſhment, and 
accordingly declared their opinion, that he 
might be interrogated as to that point 
blank, which ſeems really to me to be ar 
interrogatory leading to penalty, and which 
ought not to be, by the rule above laid 
down. But thus it 1s, and always will be; 
when the party intereſted (no matter whe- 
ther from pride, love of power, reſentment, - 
or money) is to judge in his own cauſe, 
there is no meaſure obſerved. And in 
truth, to what other end any interrogation, 
as to the crime charged, ſhould be forced 
upon the defendant in any criminal matter, 
I cannot conceive. Unleſs he be aſked to 
things leading to the conviction of him- 
ſelf, that is, to a penalty; I ſee not of 
what uſe ſuch examination would be to 
the proſecutor or accuſer. It muſt be the 
moſt nugatory of all things. For which 


reaſon, to ſpeak the plain truth, this queſ- 


tioning inſiſted upon by the court in con- 
tempt, is always to make a man accuſe 
himſelf, contrary to the unanimous voice 
of the laws of England, from the begin- 
ning of time down to the preſent: it is 
not, it cannot be in favour of him, or by 
way of letting him purge and purify him- 
felt; for, if it were, it would only take 
place when requeſted by himſelf. Indeed 
by what all the books ſay, this interroga- 
tion was introduced for the defendant's own 
purgation or purification, ſomewhat upon 
the ſame principle with the old wager at 
| A a 2 5 law. 
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law. The judges conſtantly declare it is 
meant as a favour to him. And that it was 
| originated for this purpoſe, I have not the 
leaſt doubt. But as managed at preſent, 
it is a downright inquiſition, and the moſt 
coſtly favour that can be preſſed upon a 
man. It is, in the lingo of the ſtreets, 
being deadly good; and, in the language 
of gentlemen, infamouſly nonſenſical. 

Very little reflection will eſtabliſh, I 
think, to every man's conviction what is 
advanced. All the world know, that by 
our laws no man can be bound to acuſe 
himſelf; now, if a libeller, or conſtructive 
contemnor of the court can be attached, 
and forced to give ſurety for anſwering in- 
terrogatories, or be committed in default 
thereof to the bonds of a priſon for life; 
and theſe interrogatories not only may, 
but muſt tend to his conviction, if anſwer- 
ed affirmatively; I think the neceſſary con- 
cluſion is, that a man in fact can be bound 
to accuſe himſelf, although by. law it 19 
forbidden, 

Is it not then, with reſpect to the law of 
interrogatories, the true expoſition (which 
is ſaid, as before- mentioned, to be the rule 
in chancery) that it never ſuffers perſons 
to be examined againſt their will, 75 bring 
themſelves into contempt ; but, where a con- 
tempt is expreſsly {worn againſt them, and 
they deſire it, the court will give them 
leave. to be perſonally interrogated to clear 


themſelves, In ſuch caſe, the queſtions 
cannot 
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cannot be too direct, leading and pointed. 
He has waived the law in his favour, hope- 
ing and truſting he ſhall be a gainer thereby. 
Valenti non fit injuria. 

I have no authority for ſaying, ſuch will 
be the conſtruction of my lords commiſ- 
fioners; but I am quite ſure it will be that 
of common ſenſe, the old friend of their 
friend my Lord Mansfe/d, who has never 
avowedly departed from it, but for the 
| fake of reverſing Mr. Wilkes's outlawry, 
{which was at worſt but a kind ſort of 
treachery) and then his lordſhip took the 
trouble, in a memorable introductory 
ſpeech, to declare, that he was free from 
fear; although the audience, it muſt be 
confeſſed, was very numerous and formi- 
dable in its appearance, the cauſe a little 
tickliſh, and the panegyric upon his own 
fortitude ſomewhat extra-judicial and irre- 
levant to the matter before the court, as 
well as abſolutely uncalled for by the mer- 
ciful judgment he was reſolved to conclude 


with. It was in truth a mere oratorial 


excreſcence, if I may be permitted /pace 
tanti virt} ſo to ſay. And now I moſt cor- 
dially beg pardon for being ſo eccentric 
1 Petimus damuſque viciſſim. 

I have heard ſome common-rote lawyers 
talk of this extortion of an anſwer to in- 
terrogatories, under pain of perpetual im- 
priſonment, as analagous to the forcing of 
a criminal at the bar, to hold up his hand and 


plead, under pain of being ey to death, 
The 


. 
Theprteſſure, or penalty, I confeſs is not much 
leſs afflicting; but I deny the ſimilitude, un- 
leſs the party be forced to plead guilty, or 
upon his oath to declare he is not guilty ; 
neither of which particulars did I ever yet 
ſee, or hear any example of in this country. 
On the contrary, all judges uſe, as it were, 
a gentle ſort of force, to induce every pri- 
ſoner, or defendant, to ſay he is not guilty. 
No oath is required, and the Engliſh law 
abominates the idea of pleading under ſuch 
a poſſible torture to the conſcience, in an? 
criminal proceeding. Theſe ſhort-ſighted 
lawyers then ſay, the impriſonment is not 
for the original contempt, but for the ſub- 
ſequent one; and that ſurely is an actual re- 
ſiſtance of the court; and the commitment 
is not for life, but until compliance with 
the rule and order of the court. This is a 
moſt ingenious vindication, and would have 
ſome weight did it not proceed from petitio 
principii, the begging of the very queſtion in 
diſpute, which is, the right of the court to 
make ſuch rule or order. And therefore 
until that right be made out, I ſhall not 
make any anſwer to ſach followers, bullies, 
and bravoes of ſo truly impertinent a beg- 
gar, however ſturdy in mien. 
The court profeſies the examination to 
be inſtituted as a favour to the defendant ; 
if it be to, it is not of ſtrict right, and if 
the perſon to be indulged does not deſire it, 
but proteſts againſt it, what pretence can 
there be for its taking place? There is 
33 = really 
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really much good ſenſe and humanity in 
the inſtitution itſelf. It 1s the abuſe of it 
which is alone to be complained of. For a 
party may prima facie appear to have done 
ſomething defignedly to prevent the exe- 
cution of juſtice, and cannot bring proof 
to exculpate himſelf. He therefore ſues 
to the court, as for a favour, to be per- 
mitted to ſwear to his own innocence. 
The proof of his ſuppoſed guilt not being 
concluſive, the court think it not unrea- 
ſonable to admit of this ſelf-purgation, 
provided he will ſubmit to be examined by 
their own officer, ore tenus, on ſuch inter- 
rogatories, as he in conjunction with the 
proſecutor ſhall adviſe. All this is fair, 
equal, and juſt; and he has no right to 
alk beforehand for a fight of their queſ- 
tions, in order to contrive anſwers. But, 
the practice that has of late years obtained 
(ia conſequence of fo merciful and wiſe 
an original ordonnance, in caſes not ſelf- 
evident,) is carried to a degree of oppreſ- 
ſion, that makes all mankind ſtartle at the 
poſſible conſequences. Inſtead of letting 
a defendant, who craves it as a mercy, be at 
liberty to exculpate himſelf on interroga- 
tories ; every defendant is now compelled 
to a perſonal examination ; and, if he ob- 
ſtinately reſiſt, to a priſon, to laſt during 
his rebellion. A true ſenſe of this has 
drawn the courts into the molt ridiculous 
dilemmas at times. The very mobility are 
not ſo blind as not to ſee what occaſioned 
the contemptible upthot of the proceedings 
in 
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in your caſe, Mr. Almon, ſome years ago, 
and in that of Bingley very recently. And 
duch will ever be the diſgraceful retreats 
and repulſes of raſh and inconſiderate 

ſalliers beyond the ramparts of the law, 
whenever a true manly defence and refiſ- 
tance are made, upon the ſound bottom 
of the conſtitution. | 5 

Where the law of the land protects 
every man from accuſing himſelf, what is 
it leſs than tyranny, under the guiſe of ju- 
riſdiction, let it be ſupported by whatever 
uſage it may, to force any one to anſwer 
upon oath to interrogatories, which he 
cannot. perhaps do without affording proof 
for his own conviction.? I call it force, 
becauſe if the culprit does not comply, he 
is impriſoned for his contempt of the 
court in not complying ; and ſo he muſt 
remain until he purge this contempt, 
which can be done by no other way than 
by anſwering. If this be not the being 

ut to torture, or to the queſtion. as fo- 
reigners call the rack, I know not what is. 
There 1s no ſolution to the original abſur- 
dity of forcing a criminal to do what 
tends to the condemnation of himſelf out 
of .his own mouth ; the ſetting about it in- 
volves us only in a circle of abſurdities, of 
which every ſucceſſive one ſeems to be the 
greateſt. 
The obvious juſt procedure is this 
Whea a perſon is ſummoned, or laid hold 
of for coatempt, he ſhould be informed of 


the particular contempt, for which he has 
| | drawn 


cs © 
drawn upon him the hand of the court, 
and aſked whether he chooſes to be admit- 
ted to clear himſelf on interrogatories, or 
what other defence he can of will make. 
If the caſe be not ſuch in its own nature as 
can admit of no defence, and he declines 
being examined, the court may fix a day 
for hearing ſuch defence, and commit him, 
or not, in the mean time, as they ſhall ſee fit, 
or as the want of ſureties may render ex- 
pedient; and when the day comes the 
court ought to enter into the enquiry, and 
determine as the merits of the caſe ſhall 
require. If it bea favour, the court may, 
or may not accord that favour, to let him 
have an opportunity of clearing his con- 
duct by his own oath, in anſwer to ſuch 
qceſtions as they ſhall think fit to put to 
him. - If the caſe be ſuch, that they think 
he is not entitled to that indulgence; or 
if he is afraid of the conſequences of 
ſuch examination, being conſcious of his 
own guilt, and therefore craves no fuch 
indulgence ; there is an end of that matter. 
When the contempt has paſſed in view of 
the court, there can be little hoped from 
ſuch examination, and no great occaſion 


for it, anleſs there be a. poſſibility of its 


not being wilful. An affidavit of his cir- 
cumſtances may mitigate his fine. If the 
charge be grounded on affidavits, he will 
probably be permitted to defend himſelf 
by affidavits. But in whatever way the 
thing be put, the court ſhould come to 

| B Bb f 
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judgment upon it. If the party reject the 
offer and chance of ſelf-exculpation by in- 
terrogatories, and has no evidence to pro- 
duce in his behalf, his fate muſt be deter- 
mined by the ſtrength and proof of the 
charge againſt him. Should he pray to 
be received to purify himſelf upon 
his own oath, no interrogatory ſhould 
'be liable to his objection but one that 
tended to make him accuſe himſelf of ſome 
other crime; it cannot be too pointed, 
perſonal or particular, to any part of his 
own conduc, for which he then ſtands ar- 
raigned, and which he has no other means 
of clearing than his own oath. But, if he 
be fearful of ſuch rigid examination, as, if 
really guilty, and a man of conſcience, he 
may well be, and therefore declines it, 
nothing can be ſo ridiculous as the torcing 
him to it out of kindneſs, unleſs it be the 
pretended goodneſs of prieſts, in putting 
men to the wheel, in the fire, or on the 
gibbet, pro ſalute anime, or in order to 
fave them from damnation and hell flames. 
You are a heretic, come and confeſs your 
fins, that I may infli ſuitable puniſhment 
upon you; if you do not, I will put you 
to death for not confefting them; ] act out 
of regard to your own ſoul.— This is the 
language of the ſanctimonious inquilitor. 
The legal queſtioner ſays, I have ſeized you 
becauſe you are a defier or breaker of the 
law; ſubmit to avow upon oath your 
crime, that I may have indiſputable ground 
| 9 for 


„ 
for proceeding to ſome penal ſentence 
againſt you; if you do not, I will con- 
fine you to a priſon for the reſt of your 
days; it is from a principle of mercy that 
I proceed throughout. The penance layed 
by the church, or the penalties by the 
King's-bench, are not of great eſtimation 
in making up this account, but the ground 
for the proceeding ſeems to be of the ſame 

. | 
In L:lbourn's caſe, the attorney general, 
if I remember right, ſeeing the defendant 
refuſed to be interrogated upon oath, pray- 
ed the court then to proceed to judgment 
without. And this was a proper ſtep. 
There need be no ſuſpenſion of juſtice in 
ſuch event. I forget now what happened 
in your caſe Mr. Almon. There was ſome 
blunder, I believe, in the title of the 
affidavit; and the court not caring for 
any further proceeding in ſo clamorous a 
buſineſs, took advantage of that circum- 
ſtance to let it drop. In the K. againſt 
Bingley, the defendant was obſtinate, and 
would not be examined; the conſequence 
of which was, his being committed to pri- 
ſon for his contempt, in not ſubmitting to 
be examined, and there lay for two years, 
till the crown thought the matter might 
by and by occaſion ſome ſerious complaint, 
and therefore he was let out, in the ſame 
contumacious ſtate he had been put in, 
with all his fins about him, unanointed and 
unannealed. If my memory does not fail 
KOs me, 


( 190 ) 

me, there was ſome coquetry between the 
court and the attorney- general, upon this 
very article, about who ſhould undergo 
the ridicule of letting him eſcape. Mr. 
Attorney, tried to put it off upon the court, 
1 telling them, upon his being brought 

, he had nothing to pray againſt him. 
The ſagacious and noble lord who preſided, 
ſmelling a rat, or knowing there was one, 
was not to be ſo taken in, and therefore 
aſked, what it was Mr. Attorney had to 
aſk of the court; to which Mr. Attorney 
ſaid again, he had merely informed them, 
that the defendant Bingley was there, and 
that he ſhould move nothing further about 
him. After a little pauſe, "ond a recovery 
from the inertneſs of this anſwer, the chief 
at laſt let him know, that if he moved 
nothing, nothing could be done, and every 
thing would remain as it was, the conſe- 
uence of which was, that the defendant 
would ftill be in cuſtody; the court never 
acted from itſelf, but upon motion from 
without. Mr. Attorney, finding it was in 
vain to be waiting more time about who 
ſhould do what was agreed to be done, 
in a very manly manner, took the thing 
upon himſelf, and ſaid, then I move that 

he may be diſcharged. And thus ended, 
in this pitiful manner, this paltry buſineſs; 
and yet perhaps it was, all things conſider- 
ed, the beſt way in which it could be put 
an end to, diſgraceful as the mode muſt be, 


to the real as well as apparent proſecutor 
of 
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of it, and let down as government could 
not but be by ſuch a deſertion of its ob- 
jet. The only gainer, was a ſhabby 
pamphlet-ſeller or ſtationer, who fattened 
and throve upon the reputation of patriot- 
iſm, by being in priſon under the pre- 
tence of it, and who wiſhed for little more 
than to be tranſlated from the King's- 
Bench priſon to Newgate, that is, from 
the borough to the city, or from the rear 
of the army, to the head quarters; and was 
pretty indifferent about his perſonal liberty, 
provided his preſs moved freely, and found 
a large vent for his productions. 

However, I cannot here help obſerving, 
that altho' I have ranged the laſt three 
caſes together, yet I mean not to have them 
confounded, as of the ſame nature. That 
of Lilbourn went upon the charge (whether 
true or falſe matters not at preſent) of an 
actual contempt of an order of a legal court, 
and therefore had a bottom; which the 
others had not, as being in fupport of that 
courts orders, which had been in fact in- 
fringed by the defendant. But the twa 
latter were for libels, which, by a crimt- 
nal conſtruction only, were deemed to be 
written in ridicule of, and Z7herefore in con- 
tempt of ſome legal adjudications, or of one 
of the judges of the King's-bench ; as 
what is ſaid in diminution of one judge 
has (I am told) been conſtrued to be in de- 
gradation of the whole court, that is, of all 
four judges, by virtue cf an arithmetic pes 
culiar 
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euliar to Weſtminſter-hall. Now, libels, 
or defamatory expreſſions out of court, upon 
what hath paſſed in court, are no let or 
hindrance to the proceſs of the court, or to 
national juſtice ; they do not break a ſpring, 
clog the wheels, or ſtop the vibrations ofthe 
juridical machine, either in or out of court, 
and therefore do not neceſlarily require in- 
ſtantaneous remedy. Nothing but abſolute 
neceſſity can warrant commitment before 
trial by a jury, the right of every man by 
Magna Charta. Actual breach of the peace, 
and actual contempt of law proceedings vin- 
dicate upon that principle ſuch reſtraint. 
No other offences do, and leaſt of all thoſe 
committed by writers. The perſons abuſed 
by them are likewiſe of all mankind the 
laſt who ſhould judge them. The reaſon 
alledged for attaching them, and for not 
calling in their country to try them, is the 
very reaſon for it, namely, its being a pub- 
lic offence; for who can be ſo concerned 
to have it puniſhed ? But, if after all, this 
power of attachment can be vindicated in 
conſtructive treſpaſſes and contempts, con- 
trary to the fundamentals of the conſtitu- 
tion, and to Magna Charta, without ne— 
ceſſity, and without conſtant and uniform 
uſage, it is utterly inconceivable how a free- 
man, accuſed of a miſdemeanor, ſhould be 
forced, under the pain of perpetual impri- 
ſonment, to. anſwer upon oath to interro- 
gatories, tending to make him accuſe him- 
Tk. That they do ſo is evident, for unlets 
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the anſwering them one way would convicł 
him, the anſwering them the other way 
could not. clear him; the affirmative muſt 
do one in the ſame proportion that the ne- 
gative does the other. And, as the Iriſh 
man would ſay, is it not ſtill more incon- 
ceivable how this fhould be done out of fa- 
vor to him; how the enforcers of this in- 
terrogation, under ſuch a dreadful penalty, 
in oppoſition to the moſt fervent depreca- 
tion, can call it indulgence, and a mere act 
of mercy | 
The humanity, the ſenſe, and the law of 
the proceeding, are equally found. And if 
ſuch reaſoning be the effect of one ſcience, 
or of the ſeven, an ounce of mother wit is 
preferable to them all. Indeed ever fince 
the promotion of a learned chief, who is 
for reſorting to common ſenſe, and the 
principles of things, I have been leſs incli- 
ned to put up with legal nonſenſe than ever. 
Forms muſt be matters of poſitive inſtitu- 
tion, but judicial determinations require ra- 
tional grounds. I follow my great leader 
therefore in the latter, and try his own ſteps 
by that teſt, not inſtantly ſcouting a caſe, 
becauſe it 1s old, but diligently fearching 
after the principles upon which it is built, 
from a fearfulneſs of paſſing over fome ex- 
cellent foundation, and an unwillingneſs to 
unhinge the whole law of my country, by 
precipitation, and too ſtrong a prepoſtettion 
in favour of my own underitanding, finding 
there Was lome ſenſe, as well as ſome ho- 
neity, 
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( 194 ) | 
neſty in the world before I was born ; and 
athering from experience, that nothing is 
a to the ſubject, as to have the law 
for his perſon and his property known or 
ſettled. I am therefore for originating no 
new principles, but for judging preſent 
caſes by the principles, and not by the ca- 
ſual terms and expreſſions, of the paſt. In 
matters of practice, or forms of proceeding, 
I am for adhering moſt ſcrupulouſly to the 
rules of my predeceſſors, leſt by departing 
from them I ſhould at my own departure 
leave no rule at all. Thus it comes about, 
that if I were a privy counſellor, I ſhould 
not think of ſending a caſe from that board 
to the King's-bench, (eſpecially were I the 
chief juſtice of it) for their opinion, unleſs 
I found ſome precedent for 10 doing; as I 
ſhould rather deem it pragmatical to intro- 
duce ſo important an innovation into the 
ſtate upon my own ſingle authority; and 
yet whether in ſome caſes it might not be 
done with good effects, I have my doubts ; 
although were I to venture upon ſuch bold 
regulations, I would much rather be for 
transferring the whole judicature on appeals 
from the colonies, to the Houle of Lords, 
like thoſe from Ireland, in order to let all 
Britiſh ſubjects ſee that the majeſty of this 
government, in its dernier reſort, reſted in 


the parliament, and the ſupreme council of 


the nation. But whigs and tories, whether 
in or out of ermine, will upon theſe points 


differ upon principle, and being but a ſmall 
: man 


(195) 
man myfelf, it becomes me not to preach as 
it were, ex cathedra, eſpecially of mighty 
perſonages at the head of affairs, inveſted 
with the paramount judicature of the 
whole realm, and the diſpenſation 'of all 
the law, both ordinary and extraordinary, 
criminal, civil, and political, throughogt 
the vaſt Engliſh world. After theſe pom- 
pous ideas, I cannot ſubmit to talk of the 
King's Bench, the Chancery, the Privy 
Council, or even of the Houſe of Lords, 
and therefore I will have done. But do 
not ſtare at my jumbling ſo many juriſdic- 
tions together. Things are ſometimes 
ſtrangely connected. Did you never hear 
gui facit per alterum facit per ſe. It is no- 
thing to me whether enormous vanity, high 
church principles, ambition, or private in- 
tereſt, ſway men moſt. I do not like to 
have any man conceit himſelf wiſer than the 
whole world beſides, for, being a dealer in 
ſcraps of Latin, like other old fellows of 
the laſt age, the antient adage occurs to 
me, nemo omnibus horis ſapit. And I be- 
lieve your dealers in ſophiſtry very often 
impoſe upon themſelves, as well as upon 
the world. The frequent uſe of it per- 
verts ſome how the natural judgment. 
And the worſt of it is, that the run 
of mankind cannot ſee through it. 
For my own part, I am. perſuaded, that 
more miſchief might be done to liberty, 
by putting a man with a clever talent of 
this ſort at the head of the law, than ſuch 
a boiſterous fellow as Feffreys. A violent 
C ma- 


[oe - 

magiſtrate is not ſo dangerous as a ſpecions 
ſophiſticator; the latter with the heart of 
a deer, and much civility, will compaſs 
more perverſion of the legal rights of the 
ſubjects, than the other with the heart of 
a lion, and the manners of a bear. Open 
.violence ſets every body upon their guard, 
and is obvious; the other ſupplants your 
underſtanding, and ſeduces your judgment, 
by talking always of general principles, 
and apparently aſcending to, or deſcending 
from them, by ſome artificial thread, ſo 
curioufly wrought, and ſo thoroughly diſ- 
guiſed, as to require almoſt the touch of 
Ithuriel's ſpear to be diſcovered. I am 
therefore for Lord Mangfield's oracle of 
reſort, (when preſſed by the aſtuteneſs of 
cunning pleaders, and their black letter 
caſes) plain common ſenſe. Upon this even 
ground it is, Mr. Almon, that I addreſs 
you, and declare I cannot underſtand, how 
a jury finding maſter Moodfall guilty of 
printing and publiſhing the paper only, 
and afterwards, by affidavits, denying upon 
oath, their belief of the criminal conſtruc— 
tion laid upon ſuch paper; and all this 
being diſcloſed to, and taken notice of by* 
the King's Bench, can by that court be 
deemed to have found the faid Wooa7all 
guilty generally of the charge made upon 
him. To arrive at ſuch a concluſion, I 
think their progreſſion mult be like that of 

the prince of darkneſs: 

— in many an aery wheel. 

I can as ſoon be perſuaded that the ſtrip- 


Ping 


(i97) 

ping members of parliament of privilege, 
in matter of libel, by a reſolution of both 
houſes, that is, of privilege againſt crown- 
proſecutions for writing animadverſions 
upen adminiſtration, and Jeaving it in 
every petty miſdemeanor and treſpaſs a- 
gainſt the ſubject, was a ſhield for the li- 
berty and freedom of the common-wealth, 
or agreeable to the meaning of former re- 
ſolutions, or the law of the land. This, 
however, 1s matter of opinion, and I may 
be miſtaken in the whole of it, as recluſe 
individuals frequently are. But were it 
put to me for my option, and were I a 
member of parliament, I would much ra- 
ther have concurred in a reſolution eſta- 
bliſhing the clearly illegal general war- 
rants. And yet I have no predilection for 
ſtate libellers, and abominate thoſe of them 
who do not confine themſelves to miniſters, 
and their actions as ſuch, but rake into all 
the paſſages of their private life, and ſtir 
queſtions tending to the diſſolution of the 
Britiſh ſtate, both in its conſtitution and 
its empire. The public robber on the 
highway is, in my own opinion, a lets 
noxious and culpable ſubject. I wiſh to 
go on as we have done, without any novel- 
ties or refinements in the adminiſtration of 
juſtice, without one branch of the legifla- 
ture breaking in upon the other, or any 
part of the Britiſh ſubjects withdrawing 
from the dominion of the king and his 
parliament, the only poſſible ſovereign over 
the whole. If any private refieQtions have 

eicaped 
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1 eſcaped from me, I ſhall lament the lapſe, for 
I bear no perſonal enmity to any man 
breathing, and wiſh only to advert to their 
public conduct, meaning to die in the ſame 
mediocrity and obſcurity I have lived, and 
- whilſt I ſtay here to judge of men's ac- 
tions by my own underſtanding, and not by 
the political gloſſes either of their ad- 
mirers or their ſatiriſts. The deficiency of 
deep profeſſional learning and practice, muſt 
excuſe my want of neatneſs in legal ex- 
preſſion, and the ſeeming elaborate ver- 
boſeneſs of my ſtyle may crave ſome par- 
don, as it is partly occaſioned by the deſire 
of being fully underſtood, and partly by 
diſguiſe of writing, a natural ſcantineſs of 
expreſſion, and a very confined ſphere of 
converſation. And I need not add, that if 
I did not regard ſome perſons as ſuperior 
| beings, and capable therefore of doing much 
good or hurt, I ſhould not have ſo much 
attended to their proceedings, ſo that my 
making them the topic of obſervation is 
panegyric, as far as my poor words can 
ſcatter either praiſe or blame. Had I been 
inclined to have taken more pains, I ſhould 
have been much ſhorter. The loſs on this 
account will, I fear, Mr. Almon, be yours; 
and if a great book be a great evil, a huge 
pamphlet is a moſt enormous one. But I 
grow old, lazy and ſtupid. And fo once 
more, good night. 
God preſerve the ſtate. 
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A new Catalogue of Books and Pampblets, printed for 
J. Aluox, Bookſeller and Stationer, oppoſite Burgngton- 

houſe, Piccadilly. | 


The Articles marked thus * are out of Print, but new Ed'tions are printing, 


Londen, September, 1770. 


Speedily will be publiſhed, | 
N Eſſay on the preſent State and Decline of the Britiſh 
Trade. 

2 TWO Speeches of a late Lord Chancellor. From an authen- 
tic copy. 

3 A Collection of the Lords Proteſts i in Ircland, from the firſt 
upon record, to the preſent time. 

4A Supplement to the laſt edition of the Britiſh Lords Pro- 
tes. Containing the Proteſts from May 1767, to June 1770, 18. 

5 The New foundling Hoſpital for Wit. Part the fourth. 

6 The Falſe Step; or the Hiſtory of Miſs Brudenell. A 
novel, in 2 vols. Price 5s. ſewed, and 6s. bound. | 

Obſervations on ſeveral Pallages, in a work intitled, A 

Revicw of the Characters of the principal Nations in Enrope. 

8 ALLiiſt of all the Changes in the Adminiſtration of Govern- 
ment, from the acceſſion of his preſent Majeſty in 1760, 
to the end of the year 1770. 


This Day are publiſbed, 

H E New Preſent State of Great Britain. Containing 

a ſuccinct account of the climate, diviſions, and inha- 
bitants of Great Britain : an ample deſcription of the ſeveral 
counties into which that kingdom is divided; their air, foil, 
natural productions, trade, and manufactures.— The government 
of Great Britain; the power, prerogatives, and revenues of the 
King; the laws, cuſtoms, and privileges of Parliament; and the 
power and methods of proceeding in the ſeveral courts ; of juſtice. 
—A copious deſcription of the capitals of England and Scot- 
land, their government, courts of juſtice, principal buildings, 
trading and other companies, privileges and commerce. To 
which are added, complete and accurate liſts of all the civil, ec- 


cleſiaſtical, and mi :litary offices in Great Britain. —bs. bound; 


To: the PUB LE 


It is univerſally acknowledged, that a work in which the pre- 
ſent {tate of this kingdom is tully and juſtly dif play ed, would 
prove very acceptable to the public. How jar the pretent 
undertaking deſerves to be conſidered in that adyantageous 

A point 


Council of the nation; enumerate their methods of proceeding ; 


% 


[2 
point of light, muſt be left to the deciſion of the reader. All 
| that can with any propriety be obſerved by the author is, that 
he has omitted nothing in his power to render it at once both the 
moſt uſeful and entertaining treatiſe that has hitherto appeared on 
this ſubject ; to correct the errors of former writers; to ſupply 
the many deficiencies in their works ; and to preſent the reader 
with fuch a candid and impartial account of the various parti- 
culars conſtituting the preſent ſtate of Great Britain, that an 
adequate idea may be formed of that powerful nation. 

in order to this he has been affiduouſly careful to keep a proper 
medium between redundancy and obſcurity ; to enlarge on the 
particulars which deſerve attention, and to treat thoſe of leſs con- 
ſequence with conſpicuous brevity. 

He has endeavoured to give a ſatisfactory account of the name, 
fituation, climate, and inhabitants of this iſland ; to delineate 
the ſeveral diviſions, or counties, with accuracy and preciſion ; 
and to deſcribe their rivers, air, foil, natural productions, manu- 
factures, and trade. 

The conſtitution of Great Britain is amply diſcuſſed, its riſe 
and progreſs from the remoteſt times; the preſent ſyſtem of go- 
vernment diſtinctly explained, and the dangers to which it is ex- 
poſed, particularly enumerated. 5 

The power, prerogatives, council, and revenues of the King, 
are fully conſidered, that the reader may be acquainted with 
a ſubject that has given riſe to ſo many writings and debates. 

In conſidering the Britiſh parliament, particular care has been 
taken to diſplay the laws, cuſtoms, and privileges of that grand 


and ſhew the manner in which the national buſineſs is tranſacted. 

The various offices that compoſe the King's court are par- 
"ticularly enumerated ; and the power, and method of proceed- 
ings in the ſeveral courts of juſtice, amply conſidered. 
Copious deſcriptions of the capitals of England and Scotland 
are given; and their companies, trade, principal buildings, power 
-and privileges are ſuccinctly conſidered. 5 


PARLIAMENTARY BOOKS. 


2 The Hiſtory, Debates and Proceedings of the Britiſh, Houſe 
of Commons, from 1742, to the diſſolution of the Parliament 
in 1761. Containing the moſt remarkable Motions, Speeches, 
Orders, and Reſolutions, during that period. By the editors of 
the former parliamentary hiſtories and debates. In 5 vol. So. 
price Il. 5s. in boards, and 11. Tos. bound. 

In the debates of this period, are many important motions 
ariſing from a variety of intereſting events, both domeſtic and 
foreign. Several material changes in the adminiſtration. were 
the conſequence of thoſe debates. As the attention of Parlia- 

ment 


Frice 12s. bound, 


4 1 


ment was ee ee; employed upon two long and expenſive 
wars with France and Spain, and the ſuppreſſion of an unna- 
tural and inteſtine rebellion ; a moment's reflection will ſhew 
this to have been one of the moſt important periods in our hiſ- 
tory. Theſe debates are arranged upon the ſame plan with 
Chandler's collection of parliamentary debates, which is brought 


| down to the year 1742; to which they may be conſidered as a 
very proper ſupplement. 


2 Two Speeches of a late Lord Chancellor. From an au- 


thentic copy. 


4 A Collection of the Lords Proteſts, from the firſt upon . 
_ in the reign of Henry III. to June 1767, 2 vols. 8vo. 128. 
bound, 

Although it is preſumed that no addreſs to the public will be 
neceſſary to recommend this work, becauie it ſufficlently ſpeaks 
for itſelf, yet it may be requiſite, for the reader's ſatisfaction to 
ſhew in what reſpects it differs from thoſe which have gone be- 


fore it. The firſt collection of proteſts was publiſhed in 1735; 
the ſecond in 1743, and the third in 1747; all of them begin- 


ning with the year 1641, and ending with the dates of their re- 
ſpective publications. The collection which is here offered to 
the public, aſcends to the firſt upon record in the year 1242, 
and is continued to the end of June 1767, thereby including 
ſeveral not made public before. Thoſe of the laſt twenty years 
will, in all probability, be eſteemed the moſt intereſting, as the 


ſubjects which gave occaſion to them are allowed to be of. the 


utmoſt- importance. This work is accompanied with an accu- 
rate and copious index, which the other collections want. And 


to the whole is ſubjoined, the ſcarce and valuable tract of St. 


Amand, on the legiſlative power of England: wherein the ori- 
gin of both Houſes of Parliament, their antient conſtitution, 
and the changes that happened in the perſons that compoſed 


them, with the occaſion thereof, are related in chronological 


order ; and many things concerning the Engliſh government; 
the antiquity of the laws of En gland, and the feudal law, are 
occalionally illuſtrated and explained. | 

5 * A Supplement to this work is in the preſs, containing 
the Lords J ſts from June 1767 to June 1770. 

6 Debates in the Houſe of Commons of ireland, ng 


the years 1763 and 1704. By Sir James Cald well, Bart, To 


which is added, an Enquiry how far the reſtrictions laid upon 


the trade of Ireland; by Britiſh acts of Parliament, are a benefit 


to the Britiſh e 5 in general, and to the Engliſh in par- 
ticular, for whoſe ſeparate advantage they were intended. De- 


dicated, by permiſſion, to the Earl of Chatham. In 2 vols. gvo. 
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As Ireland is become of late years much more an object 
of public attention than fbrmerly, the parliamentary debates in 
that kingdom muſt become proportionably more intereſting and 
important, In the debates of the above period, are many parti- 
culars which diſtinguiſh them from thoſe of all preceding years ; 
and many queſtions are diſcuſſed, which muſt be the ſubje& of 
debate in all times to come. Among thoſe. now offered to 
the public are the following: On the peace, On penſions, in 
which both the legality and policy of thoſe grants are fully con- 
fidereF, On inland navigation. The limitation of parliaments, 
The place-hili, The ſtate of the nation. Libels, and the North 
Briton. Jobs and their tendency. Power of grand juries. Faction. 
A tax on dogs. Privilege of parliament. Falſe patriotiſm miſ- 
taken for liberty. Licentiouſneſs. Recovery of tythes. Power 
of magiſtrates ; and on a great variety of other ſubjects equally 
curious and important. It may not be improper to mention, 
that theſe are the firſt ſpeeches of the Iriſh parliament which 
have ever been publiſhed. The Enquiry became neceſſary by 
the frequent mention of the reſtrictions on trade in the debates : 
it is not however confined to the trade of Ireland, as it ſhews 
the riſe of trade in general, what is its uſe when it attains per- 
fection, and when it degenerates into exceſs. 

7 * A collection of the Lords Proteſts of Ireland from the firſt 
upon record there, to the preſent time will ſpeedily be publiſhed. 

8 Two Proteſts againſt the Repeal of the American Stamp- 
act, with liſts of the Minority in both Houſes of Parliament 
upon that queſtion, 1s. | | 8 

9 Proteſt againſt the Bill, reſcinding the dividend of the Eaſt 

India Company, 6d. | 

10 Two Proteſts on the Middleſex Election, 6d. 

11 Speech of a Rt. Hon. gentleman, on the motion for ex- 
pelling Mr. Wilkes, Feb. 3, 1769, is. 355 | 

12 Speech againſt the ſuſpending and diſpenſing preroga- 
tive, 18. 6d. 


BOOKS or PEERAGE, &c. 


13 A new edition of Collins's Engliſh Peerage, continued to 
the preſent time, and enriched with many valuable additions, 
7 vols. 8vo, 21. 12s. 6d. bound.  _ 

14 The Peerage of Scotland ; a genealogical and hiſtorical ac- 
count of all the Peers of that kingdom; the deſcents, collate- 
ral branches, births, marriages, and iſſue, Together with a like 
account of all. the attainted Peers; and a compleat alphabetical 
liſt of all thoſe nobles of Scotland whoſe titles are extinct; 
which was never before printed. Collected from parliament 
rolls, family documents, and perſonal information of many noble 


Peers, with the paternal coat of arms, creſts, ſupporters, and mot- 
tos, 


C4 3 


| mY moſt beautifully and accurately engraved, 1 v. 8vo. 6s. bound. 


'The Peerage of the kingdom of Ireland, upon the fame 
hit with that of Scotland, and the arms executed i in the ſame 
maſterly manner, 2 vols. 850. 128. bound. 
* * Theſe 3 volumes are printed in the ſame ſize as Collins's 
Englith Peerage; and therefore, with that work, form a com- 
pleat and uniform Peerage of the three kingdoms—very proper 
for every gentleman's library, The authors profeſs to have given 
in theſe three volumes, the cleareſt, moſt authentic, and the beſt 
digeſted account of the noble families of Scotland and Ireland, 
hitherto publiſhed ; and, by omitting unneceſſary digreſſions, and 
oſtentatious quotations from hiſtories and biographical memoirs, 
which only ſerve to increaſe the price, have exhibited their gene- 
alogies clear and explicit, ſo that every collateral branch is ſeen 
with great facility and exactneſs, and few even of the gentry of 
Scotland and Ireland, who have intermarried with the nobility 

of theſe kingdoms, but may here difcover by what degree of 
conſanguinity they are allied. 

16 A new Baronetage of England ; or, a genealogical and 
hiſtorical account of the preſent Engliſh Baronets, with all their 
arms engraved and blazoned. To which is added, a compleat 
lift of all the perſons advanced to this dignity, from the inſti- 
tution of it to the preſent time; with the dates of their N 
1 in 3 vols. 10s. 6d. bound. 

An Extinct Peerage of England; containing an account 
of a thoſe noble families whoſe titles are extinct ; from the 
earlieſt accounts to the preſent time, in 1 vol. 3s. 6d. bound. 

18 The Pocket Herald; or a compleat view of the preſent 


Peerage of the three kingdoms ; giving an accurate account of 


their births, marriages, and iſſue; their ſeveral employments, 
titles, creations, and reſidences; including all the late altera- 
tions and additions, to the preſent time. Adorned with the arms, 
ſupporters, creſts, and mottos, of all the Peers, (together with 
all the Biſhops and Peereſſes) of England, Scotland, and Ireland, 
engraved and blazoned, in two neat pocket volumes, 78. bound. 
The Pocket Herald is the cheapeſt complete Peerage 
a ke. in this kingdom, 
*The above three books being printed in an uniform ſize 
Eh, manner, the whole 6 vols. may be had, neatly bound, price 
one guinea, ' 

19 The Royal Kalendar for England, Scotland, and Ireland, 
publiſhed annually in November; containing accurate liſts of 
the complete eſtabliſhments of Great-Britain and Ireland, the 
four Houſes of Parliament, all the officers of ſtate, revenue, w. 
&c. in the three kingdoms, army, navy, &c. with all the laſt 
corrections, 28. bound, and 28. 9d. with an Almanack. 


20 The Military Regiſler; or new and compleat liſts of all his 
A 3 Majeſty” 8 


1 

Majeſty 's Land Forces and Marines. Publiſhed annually, by his 
Maj Flt s permiſſion. With accurate and uſeful tables of their 
full pay, allowances and deduCtions. Allo tables of the arrears, 

calculated to ſhew, in the moſt eaſy and expeditious manner, the 
amount of arrears for officers of all ranks in the Dragoons and 
foot, for any number of days. Theſe tables will be found th be 
particularly uſcful to every officer, who will thereby be enabled 
to form an exact knowledge of the accounts between him and 
his agent. This work contains an alphabetical liſt of the officers 
. names, with references to their reſpective commiſhons. A lift 
of the military garriſons, with the officers, and an alphabetical 
lift of all the officers on half-pay. Printed and publiſhed by 
permiſſion of his Majeſty, 2s. 6d. bound, and 28. ſewed. 


ICT ITONAREES. 


21 Johnſon's Dictionary of the Engliſh Language. Abſtract- 
ed from the folio edition, by the author. To which i is s prefixed 
his Grammar, 2 vols. 8vo. 10s. 

22 The ſame, bound in 1 vol. 

23 * The Royal Dictionary, Fre rench and Engliſh, and Eng. 
liſh and French. By A. Boyer; with great improvements, A 
new edition, in one large volume 4to. II. rs. 

24 The ſame abrid ged, in one volume $vo, a new edition, 78. 

25 * Chambers's Dictionary of Arts and Sciences, with the 
Supplement, and many conſiderable improvements and additions. 
A new edition, in three large volumes folio. 


Lives, DESCRIPTIONS, HiSTORIEs, &c. 


26 Life of Cardinal Reginald Pole. By Mr. Philipps of Ox- 
ford. A new edition, in 2 vols. $vo. 108. bound. 

27 Life of his Royal Highneſs William, late Duke of Cum- 
berland, including the military and political hiſtory of Great 
Britain, from 1740, to 1766. 8vo. 6s. bound. 

28 Adventures of the renowned Don Quixote, Tranſlated from 
the Spaniſh. By Dr. Smollett. A new edition. IIluſtrated with 
twenty-eight new copper-plates, deſigned by Hayman, in 4 vols, 
128. bound. 

29 The Falſe Step; or the Hiſtory of Mrs. Brudenell, A 
novel. In 2 vols. 58. ſewed, and 6s. bound. 

30 The London Merchant: a tale, from the French of Mad, 
Gomez. 1s. 6d. 

x * Camden's Britannia. A new edition, with reat additions, 
from the valuable notes and papers left by the late Biſhop Gibſon, 
in 2 vols. folio, 

32 The Traveller's Pocket-Book ; or, Ogilby and Morgan's 
book of the roads; improved and amended, in a method never 
before attempted, Containing, 1. An alphabetical liſt of all the 

cities, 
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cities, towns, and remarkable villages, ſhewing in or near what 
roads they are ſituated. 2. The diſtances, in meaſured miles 
from London, to all the cities, towns, and remarkable villages 
in England and Wales, according to the new erected mile- 
ſtones; and an account of ſuch noblemen and gentlemens 
houſes as lie upon the road. 3. The great croſs roads of Eng- 
d land and Wales; with many new ones, now firſt added. 4. A 
__ ſheet map of the roads of England and Wales, fitted to bind 
8 . with the book. 5. The Poſtmaſter-General's account of the 
E nights that poſt-letters are diſpatched to the ſeveral trading towns, 
= and the expences of ſending a packet or letter by expreſs to any 
y part of the kingdom. 6. "A lift of the fairs of England and 
TO Wales, regulated according to the new ſtile. 7. Some uſeful 

rules for riding, drawn from nature and experience. Price only 

Is. Gd. 

33 The Foreigner's Guida, in French and Engliſh ; a very 
proper companion for every ſtranger on his coming to London; 
containing a deſcription of every thing remarkable in that city, 
and its neighbourhood, worthy his obſervation, 28. 6d. bound. 

34 Memoirs of Corſica. Containing the natural and political 
hiſtory of that important iſland; the principal events, reyolu- 
tions, &c. from the remoteſt period to the preſent time. An 
account of its products, advantageous ſituation, and ſtrength by 
ſea and land. Together with a variety of intereſting parti- 
culars, which have hitherto been unknown. By F rederic, ſon of 
Theodore, late King of Corfica, IIluſtrated with an accurate 
= of Corſica, 3s. ſewed. | | 

35 The original French of the above work, 3s. ſewed. 

36 An account of Denmark, ancient and modern; contain- 
ing its hiſtory, from Swain the firſt Chriſtian King, to the pre- 
ſent time; including a particular narrative of the great revolu- 
tion in the Daniſh government in 1660; when the people, no 
longer able to bear the tyranny and oppreſſion of their nobles, 
ſurrendered their liberties to the crown, and thereby made their 
King abſolute. Alfo the geography of Denmark; including an 

accurate deſcription of the cities, palaces, curioſities, &. "An 
account of his Danith Majeſty's revenues, coin, royal navy, 
and army. Treaties with! foreign powers, particularly with 
Great Britain. The trade and commerce of the kingdom. Po- 
litical intereſts and views of the late, Temper and manners of 
the people, &c, &c. ornamented with a fine print of the preſent 
King and Queen of Denmark, 25s. 6d. ſewed. 
37 Letters from an American in En zland, to his friends in 
2 28. 6d. ſewed. | 
> Theſe letters are ſuppoſed to be writ tten towards the cloſe 
of the eighteenth century, by a young American; who is ſtimu- 


lated by curiolity to pay a \ iſi tto the OY of his anceſtors, q 
The . 


1 
The ſeat of government is ſuppoſed to be transferred to America; 
and England to be an almoſt depopulated nation; the condition of 
which, and the manners of the inhabitants, he deſcribes with 
humour and ſatire. 


38 An introduction to the * of England. By John 
Wilkes, Eſq; 4to. 25 6d. 


Akarcoizdas, Ak rs, TRADE, Law, &c. 


39 The compleat Grazier, or Gentleman and Farmer's Di- 
rectory ; containing the beit inſtructions for buying, breeding, 
and feeding of cattle, ſheep, and hogs, and for ſuckling lambs ; 
a deſcription of the particular ſymptoms commonly attending the 
various diftempers to which cattle, ſheep, and hogs, are ſubject ; 
with the moit approved remedies : directions for making the beſt 
butter, ſeveral forts of cheeſe and rennet; different methods of 
ſtocking a graſs farm, with the particular expence and profits 
of each; how to prepare the land, and ſeveral forts of graſs 
ſeed to advantage : directions for raiſing proper fodder for cattle 
and ſheep; particular inſtructions for ordering, breeding, and 
feeding poultry, turkeys, pigeons, geeſe, ducks, buſtards, pea- 
fowls, pheaſants, partridges, and tame rabbits; alſo directions 
for making fiſh ponds, or canals, and for ſtoring them, and or- 
dering the fih in the beſt manner. With ſeveral other uſeful 
and curious particulars, 3s. bound. 

40 An attempt to diſcover the Cauſes of the Dearneſs of Pro- 
viſions, and high price of labour. With hints for remedying 
thoſe evils. In two parts, 1s. each. 1 

Heads treated of in theſe two intereſting tracts. 1. On 
the enormous ſize of the metropolis. 2. Monopoly or foreſtal- 
ling. 3. Sample markets for grain. 4. Large farms. 5. Plow- 
ing with horſes inſtead of oxen. 6. Poſt-chaiſes and flying 
ſtages. 7. Exportation and diſtillery of grain. 8. Taxes on 
neceſſaries. 9 On tythes. 10. On public funds, increaſe of 
money, and rapid fortunes. 

41 Confiderations on the Dearneſs of Corn and Proviſions, 
and a propoſal to raiſe 2 2500, 000]. per annum, without opprel- 
Non, Is. 6d. 

42 Obſervations on the Farmer's Three Letters. In which a 
real inſtance is given of the improvement of land; and the rea- 
ſonablenets of aboliſhing Jythe in find is fully conſidered, 6d. 

43 An Fflay on the preſent State and Decline of the Britiſh 
Trade. 

The Trade and Navigation of Great Britain conſidered. 
By Joſhua Gee. A new edition. To which are now added ſeve- 
ral notes, and en intereſting Appendix concerning the trade with 
n 38. bound. 
45 Every 
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45 Every Man his own Brewer; or a Compendium of the 
Engliſh Brewery. Containing the belt inſtructions for the choice. 
of hops, malt, and water, and for the right management of the 
brewing utenſils. Likewiſe the moſt approved methods of brew- 
ing London porter and ale. Of brewing Amber, Burton, weſ- 
ter, and oat ales. Of good table beer, and Marlborough, Dor- 
cheſter, Nottingham, and Briſtol beers. And of manufacturing 
pure malt wines. Of fermentation ; caſual diſtemperature in 
brewing, with the cauſe and remedy. The theory of Britiſh 
fruits, as applied to the improvement of malt liquors. Of the 
thermometer, its uſe and applicatien in brewery. Of fire, and 
its action on malt and vinous extracts. Together with a variety 
of maxims and obſervations deduced from theory and practice. 
And ſome uſeful hints to the diſtillery, for extracting a fine 
ſpirit from malt, and other ingredients. The whole illuſtrated 
by ſeveral experiments. By a Gentleman lately retired from 
the brewing buſineſs, 3s. bound. 

46 The Art of Cookery made plain and eaſy ; which far ex- 
ceeds any thing of the kind yet publiſhed. With an appendix, 
containing 150 new receipts, By Mrs. Glaſſe, 5s. bound. 

47 Mr. Edmund Hoyle's game at Whiſt, Quadrille, Piquet, 
Cheſs and Back-gammon, complete, With the old and new 
laws of the ſeveral games, and ſome new caſes, 3s. bound. 

48 The Speeches, Arguments, and Determinations of the 
Right Hon. the Lords of Council and Seffion in Scotland, upon 


that important cauſe, wherein his Grace the Duke of Hamilton 


and others were plaintiffs, and Archibald Douglas, of Douglas, 


Eſq; defendant; together with an introductory preface, giving 


an impartial and diſtinct account of this famous ſuit. By a Bar- 
riſter at law, 5s. bound, 4s. ſewed. 

49 The Caſe of Ireland being bound by acts of Parliament in 
England, ftated. By W. Molyneux, of Dublin, Eſq; A new 
edition. With a new preface, 3s. 

co Another Letter to Mr. Almon in Matter of Libel. With 
a poſtſcript concerning Attachments, 28. 6d. 

51 A Letter upon Libels, Warrants, the Seizure of Papers, 
&c. complete. With the poſtſcript, appendix, and all the author's 
lat corrections and additions, 28. Gd. 

In this moſt excellent and valuable tract, are contained ſe- 
veral very proper admonitions to juries. 

52 A fair Trial of the Important Queſtion : or the Rights of 
Election aſſerted, againſt the doctrine of incapacity by expul- 
ſion, or by reſolution : upon true conſtitutional principles, the 
real law of Parliament, the common right of the ſubject, and 
the determination of the Houſe of Commons, 2s. Gd. 

53 A Letter from Candour to the Public Advertiſer, Is. 
| 54 The 


( 10 ) 
54 TheSecurity of Engliſhmens Lives ; or the Duty, Truſt, 
and Power of the Grand Juries of England, explained. By 
Lord Somers, IS. 6d. | 
55 The remarkable Trials of John Peter Zenger, of New- 
York, Printer; and William Owen, of London, Bookſeller; for 
printing and publiſhing Libels. Wherein the doctrine of Libels is 


fully ſet forth, Is. 


EX. 


56 The New Foundling Hoſpital for Wit. Containing a great 
number of humorous and ſatirical pieces, in no other collection. 
By Sir Charles Hanbury Williams, the Lords Cheſterfield, De- 
lawarr, Hardwicke, Carliſle, Lyttelton, Hervey, Capel, Lady 
M. W. Montague, T. Potter, Charles Townſhend, J. S. Hall, 
John Wilkes, David Garrick, B. Thornton, R. Lloyd, &c. &c. 
with a curious frontiſpiece, 2s. 6d. = 

57 The ſecond part of the ſame work. By the ſame, and other 
gentlemen, with a curions frontiſpiece, 28. 6d. 

58 The third part of the ſame work. By the ſame, and other 
ntlemen, with a curious frontiſpiece, 28. 6d. 

* The fourth and laſt part is in the preſs, and will be 
adorned with a curious frontiſpiece. | 

60 A Companion for a Leifure Hour: being a collection of 
fugitive pieces in proſe and verſe, chiefly ſerious. In no other col- 
lection. By ſeveral gentlemen. Printed in the ſame ſize and 
manner as the New Foundling Hoſpital for Wit, and embelliſhed 
with a ſuitable frontiſpiece, 25s. 6d. 

61 Makarony Fables; with the new fable of the Bees, 2s. 6d. 

62 Lyric Conſolations; and the ſpeech of Alderman W. with 
2 curious frontiſpiece, By the author of Makarony Fables, JS. 

63 An Ode to Mr. Grenville. 

64 Ode to the Earl of Chatham. By the ſame, 6d. 

65 The Earl of Chatham's Apology, By the ſame, 6d, 

66 Pynſent's Ghoſt, 1s. | 

67 The Scourge, 1s. 6d, 

68 The Conteſt, 1s. 


bg The Double Miſtake, a Comedy, as it is acted at the 
Theatre- royal in Covent-Garden, 1s. 6d, 
70 The Dramatic Time-piece. Being an exact calculation 
of the length of the time each act (in all the acting plays) takes 
in performing at the Theatres-royal in Drury-lane, Covent- 
Garden, and the Hay-Market, By J. Brownſmith, prompter, 1s. 


EDLLTI1ICATDL. 


1 A new and impartial Collection of intereſting Letters from 
the public papers; many of them written by perſons of eminence, 
on a great variety of important ſubjects, which have occaſionally 


engaged the public attention; from the acceſſion of his preſent 
| Majeſty, 
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Majeſty, in Ottober 1760, to May 1767 ; particularly on Mr, 
Pitt's reſignation in 1761; Lord Bute's acceſſion in 1762; the 
peace, and other meaſures of his adminiſtration ; 1 Bute's 
reſignation in 1763; all the original letters, papers, &c. &c. re- 
lative to the Nortn Briton, and every branch of Mr. W:Ikes's 
caſe; with a careful ſelection of all the conſtitutional eſſays, | 
and judicious obſ-rvations on the various intereſting points of F4 
that celebrated public cauſe ; the whole of which were never 4 
before collected together: ſeveral valuable papers on trials; pa- 1 
rodies of Chevy Chace; the remarkable letters on the change of 1 
adminiſtration in 1765, by Anti- Sejanus, the Occaſional Wri- i 
ter, J. J. &c. A great number on the taxation of the colonies; 1 
Mr. Pitt's acceptance of a peerage in 1766 ; the meaſures of his Fi 
adminiſtration ; dearneſs of proviſions ; letters of Tranquillus ; | 
the ſuppoſed correſpondence with Buckhorſe; and above one I 
hundred others, on a great variety of important ſubjects. In 2 l 
yols 8vo. 10s. bound. 

The merit and importance which the news-papers have of 
late years acquired from the liberal communication of gentlemen 
of the firſt rank, both in politics and literature, have cxcited an 
univerſal regret, at ſeeing the valuable productions of ſuch wri- 
ters doomed indiſcriminately to oblivion, with the fugitive pieces 
of the day. It was the want of a proper publication, wherein 
to diſtinguiſh the writings of ſuch authors, that ſuggeſted the 
idea of this collection, the intention of which is to preſerve and 
tranſmit to poſterity, ſuch ſenſible and well-written papers as ap- 
peared during the years 1760, 1761, 1762, 1763, 1764, 1765, 
1766, and 1767, on both ſides of every queſtion which aroſe 

from the circumſtances of the times, the neccffities of the ſtate, 
or the humours of the age. | 

72 A correct and complete edition of the Letters ſigned 
Atticus, Lucius, Junius, and others; which appeared in the 
public papers, during the years 1768 and 1769. With obſer- 
vations and notes. Price 38. This pamphlet is a very pro- 
per ſupplement to the preceding work. 

72 The Controverſy between Great Britain and her Colonies 
reviewed; the feveral pleas of the colonies in ſupport of their 
Tights to all the libertics and privileges of Britiſh ſubjects, and 
to exemption from tae legiſla ive authority of Parliament, ſtated 
and conſidered; and the nature of their connexion with, and 
dependance on Great-Britain, ſhewn from the evidence of hiſ- 
torical facts and authentic records, 48. 

74 The Political Regiſter, 2 vols. 15s. 6d. half bound and let- 
tered. This work conliſts of original eſſays, among which are 
a variety of intereſting papers, many of them written and com- 
municated by perſons of eminence, and is embellitzed with ſe- 
veral curious ſatirical prints. 


75 The 
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75 The Hiſtory of the Minority, during the years 1762, 
1763, 1764, and 1765. Exhibiting the conduct, principles and 
views of that party. A new edition, with ſeveral additions, 5s, 
bound, or 4s. ſewed. 

*The very extraordinary, and almoſt ſingular ſucceſs which 
this book has met with, is the ſtrongeſt and beſt teſtimony of its 
merit. It has moreover been tranſlated in Holland, France, and 
other foreign nations, in which, as well as in England, it is 
much read. | - | 

76 Three intereſting Tracts. By John Wilkes, Eſq; viz. Ob- 
ſervations on the Spaniſh Papers. A Letter to the Electors of 
Ayleſbury. A Letter to the Duke of Grafton, 28. 6d. 

77 A Collection of the moſt eiteemed political Tracts which 
were printed during the years 1704, 1705, 1760, 1707, 1768, 
and 1769. In 6 vols. II. 16s. half bound and lettered, 

In this collection are contained, among other valuable 
tracts, the Letter on libels, warrants, and ſeizure of papers. Lord 
Somers's treatiſe on Grand Juries. Remarkable trials of Zenger 
and Owen. Principles of the changes in 1765. The hiftory of 
the Minority, during the years 1762, 1703, 1764, and 1765. 
Speech againſt the ſuſpending power. ie of the Duke of Port- 
land. State of the nation. Obſervations. Appendix. The 
Muſgrave controverſy. Letter to D. of Grafton. Speech of 
Mr. G. &c. &c. 

78 A Collection of Tracts, publiſhed in England and America, 
on the ſubjects of taxing the American colonies, and regulating 
their. trade. In 5 vols. Price 11. 10s. half bound and lettered. 

In this collection are included, among many others, 
Dr. Franklin's examination. The Lords proteſts. Ihe Far- 
mer's Letters. Mr. Dulany's conſiderations. Mr. Dickenſon's 
regulations. Mr, Otis's vindication of the colonies. The true 
ſentiments of America. The conduct of the adminiſtration. The 
review of the American controverſy. Governor Bernard's let- 


Kc. | 


rere PAMPHLETS. 
Publiſhed in 1770. N 
79 * Obſervations upon ſeveral paſſages in a work entitled, A 
Review of the characters of the principal nations in Europe. 
80 A Lift of all the changes in the Adminiſtration of Govern- 
ment, from the acceſſion of his preſent Majeſty in October 1760, 


to the end of the year 1770. 
81 A Letter to Dr. Samuel Johnſon, being an anſwer to 
his Falie Alarm, 1s. : | 
82 A Candid Enquiry into the ruined State of the French 
Monarchy. With remarks on the late deſpotic reduction of the 


intereſt of the national debt of France, 28. Gd. . 
| © 83 Ihe 
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83 The Importance of the Britiſh Dominion in India, com- 
pared with that in America, Is. 

84 The True Alarm ; being the ſecond part of the preceding 

pamphlet; and containing many intereſting particulars relative 


to the trade and affairs of India, 2s. 


Publiſhed in the year 1769 


85 The Muſgrave Controverſy; being a collection of curious 
and intereſting papers, on the ſubject of the late peace, Is. 

86 The preſent State of the Nation, particularly with reſpe& 
to its trade, finances, &c. a new edition, 28. 

87 An appendix to the ſame, 1s. 

88 Conſiderations on the Dependencies of Gres 
with obſervations on the ſtate of the nation, 28. 

89 The Freeholders Catechiſm, 6d. 

9o Conſiderations on the Times, Is. 

91 A Sermon by the Rev. John Horne, Miniſter of New 


Brentford, 1s. 
92 A Deſcription of a Parliament in no inſtance ſimilär to the 


preſent, 1s, 


Publiſhed in the year 1 768. 
93 A Letter to the Duke of Grafton, on the then fituation 
ef public affairs, Is. 
94 A Letter to the Man who thinks himſelf Miniſter, xs. 
95 A Caveat on the part of public Credit, Is. 
96 Reflections on the Caſe of Mr. W ies, and on the Right 
of the People to chuſe their own Repreſentatives, Is. 

9 The Caſe of his Grace the Duke of Portland, reſpecting 
two leaſes lately granted by the Lords of the I reaſury to Sir 
James Lowther, Ver with obſervations on the motion for a 
remedial bill, for quieting the poſſeſſion of the ſubject ; and an 
appendix, conſiſting of authentic documents, Is. N 

8 Obſervations on the Power of Alienation in the Crown, 
before the firſt of Queen Anne, ſupported by precedents, and 
the opinion of many learned Judges, toscther with ſome remarks 
on the conduct of adminiſtration reſpecting the caſe of the Duke 
of Portland, Is. 

g99 A Liſt of all the Changes made in the Adminiſtration of 
Government fince his preſent Majeſty s acceſſion, Is. 

100 Dr. Williamſon's narrative of the extraordinary Caſe of 
a late Commoner, 6d. | 

101 Letter to the Earl of Bute, upon his Union with the Ear 
of Chatham, 6d. 

102 A letter to a Miniſter on the Subject 0. the Eaſt-India 
dividend, 6d, 

103 Eaſt 
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103 Eaſt India Obſerver Extraordinary, by J. Z. Holwell, 
Eſq; two-pence-halfpenny. 

104 A Letter from Mr. Wilkes to the Duke of Grafton, 8th 
edition, Is. 

105 The Honeſt Elector's Propoſal for rendering the Votes of 
all Britiſh Conſtituents free and independent, 1s. 

In 1766. 

106 A free Appeal to the People on the Conduct of the pre- 
ſent Adminiſtration, IS. 

107 Enquiry into the Conduct of a late Right Hon. Com- 
moner, 5th edit. 1s. 6d. 

108 An Examination of the Principles and Diſintereſtedneſs 
of the ſame Gentleman, 1s. 

109 Short Conſiderations upon ſome extraordinary Grants, 6d. 

110 A true Hiſtory of a late ſhort Adminiſtration, 6d. 

111 An Addreſs to the People, ſhewing the advantages 
ariſing from the frequent change of miniſters, 1s. 6d. 

112 A Parallel between the four laſt years of Queen Anne, 
and the four firſt of George III. is. ; 

113 The . a ſatirical print, 18. 

In 1765. 

114 The Principles of the Changes in 1765, impartially ex- 
amined ; containing the reaſons of Tome great men for refuſing, 
and others accepting the offers of the court at that time, 
-4th edition, 1s. 6d. 

115 The State of the Nation, with regard to its income, 
expenditure, and unfunded debt, 5th edit. Is. 

116 Thoughts on the Diſmiſſion of Officers for their Conduct 


in rer 18. 
A collection of remarkable Na from the Briton, 


North Briton, Auditor, 1s. 
In 1764. 

118 A Letter from Albemarle-ſtreet, to the Cocoa tree, 28. 

119 The Budget, eleventh edition, 1s. | 

120 Account of the late Mr. Legge ; with the letters which 
paſſed between him and Mr. Martin, relative to the Hampſhire 
election, and his diſmiſſion, rs. 

121 A Defence of the Minority in the Houſe of Commons, 
on the queſtion relative to general warrants, 18. | 

122 Reply to the Defence of the Majority, on the ſame 
queſtion, 1s. 

123 The Right of Appeal to Juries in canſes of Laciſs, 
N aſſerted, Is. 
11 124 Counter Addreſs to the Public on the difnifion of Ben 
14 Conway, 1s. 

125 Fragments and Anecdotes, I5, - 

' 126 T here 


a 393. = © 
126 There are a few copies left of the 4th vol. of the ſmall 
edition of the collection of letters from the public papers (dur- . 
ing the years 1762, 1763, 1764, and part of 1765) a duodecimo | 
volume, which the purchaſers of the other 3 vols. in that ſize, 
may have to compleat their ſets, 2s. 6d. bound, 


A Liſt of Books andPAMPHLETS publiſhed in England and Ame- 
rica, on the ſubjects of Taxing the Britiſh Colonies, and Regu- 
lating their Trade. 


127 Obſervations on ſeveral acts of parliament paſſed in the 
4th, 6th, and 7th years of the preſent reign, by the merchants 
of Boſton, 1s. | 

128 A ſhort Narrative of the horrid Maſſacre in Boſton, 
perpetrated in the evening of the fifth of March, 1770, with a 
copper plate print, reprefenting the ſoldiers firing upon the 
people in the ftreets of Boiton, 2s. 

129 Letters to the Earl of Hillſborough from Governor Ber- 
nard, General Gage, and his Majeſty's council of Maſſachuſett's- 
Bay, with an appendix, containing divers proceedings referred to 
in the ſaid letters, 38. 

120 Letters to the Miniſtry, from Governor Bernard, General 
Gage, and Commodore Hood: with memorials to the Lords of 
the Treaſury from the Commiſſioners of the Cuſtoms at Boſton 
and all the papers referred to, annexed. Price 28. 6d. 

* * The two preceding articles form a complete view of the 
Boſton correſpondence with the Miniſtry, from the beginning of 
the year 1768, to the end of July, 1769, when Governor Ber- 
nard came away. | | | 
131 An Appeal to the World; or a Vindication of the 
Town of Boſton, from many falſe and ſcandalous aſperſions; 
contained in certain letters and memorials, written by Governor 
Bernard, General Gage, Commodore Hood, the Commiſſioners 
of the Cuſtoms, and others; and by them reſpectively tranſ- 
mitted to the miniſtry, Printed by order of the Town of Boſ- _ 
ſton. Price Is. | 

132 A Defence of the Colony Charters, by Jer, Dummer, 

18. 
133 The Right of the Colonies aſſerted, by Mr. Otis, ot 
Boſton, 28. | | 
1 34 Conſiderations on the Propriety of taxing the Colonies, 
by Mr. Delany, of Maryland, 1s. 6d. | 
135 An Enquiry into the Rights of the Britiſh Colonies, by 
Richard Bland, Ety; of Virginia, 6d. | 
136 A Vindication of the Eritiſh Colonies, by James Otis, 
Eſq; of Boſton, rs, | 

137 The Frue Sentiments of America; contained in a collec- 
tion of letters ſent from the Houſe of Repreſentatives of the 

| province 
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province of Maſſachuſetts Bay, to ſeveral perſans of high rank 
in this kingdom; together with certain papers 1-.iting to a ſup- 


of the Britiſh Colonies, by John Dickenſon, Eſq; of Philadel- 
phia, 28. | 


„„ 


poſed libel on the Governor of that province; and a diſſerta- 
tion on the canon and feudal law, 2s. 6d. | 5 
138 Letters from a Farmer in Penſylvania, to the Inhabitants 


139 The Conduct of the late Adminiſtration examined, re- 
lative to the late American Stamp-Act; containing a great num- Wl 
ber of original papers, extremely intereſting to the public ; par- 
ticularly the letters of Mr. Conway to the Governors in Ame- 
rica; the anſwers ; repreſentations of the Board of Trade to the 
King, &c. &c. A new edition, 3s. 

140 The Regulations reſpecting the Colonies conſidered, by 


Mr. Dickenſon, of Philadelphia, 1s. 6d. 2 
141 An Account of a Conference on the Subject of Repre- 1 
ſentation, 1s. -. | T5 


142 Late Occurrences in America, and Policy of Great- Wi 
Britain conſidered, 1s. : 


143 The Grievances of the American Colonies examined, 18. 

144 Rights of Parliaments vindicated, 1s. 8 

145 An Application of certain political Rules to the pre- 
ſent State of Great-Britain, Ireland, and America, 1s. (d.. 

146 A ſhort Hiſtory of the Conduct of the Miniſtry, with re- 
gard to the American Stamp-Act, 6d. 

147 Conſiderations on behalf of the Colonies, 18. : 

148 Juſtice and Neceſſity of taxing the Colonies, 1s. 

149 The Privileges of the Iſland of Jamaica vindicated. With 
an impartial narrative of the diſpute between the Houſe of 
Repreſentatives and a late Governor of that Iſland, 2s. 6d. 

150 Two Papers on the ſubject of taxing the Colonies, 
Written in 1739, by Sir W. Keith, Mr. Joſhua Gee, &c. d. 

151 The Examination of Dr. Franklin, before the Houſe of 
Commons, on the Subject of repealing the American Stamp- 


Act, &c. 1s. „ „ 
152 Authentic Account of the Proceedings of the Congreſs 


held at New-York, IS. 


— 


J. Ar Mo has always a choice collection of the moſt va- 
luable modern books, large and ſmall editions, many of which 
are in elegant bindings. Likewiſe all new publications as foon 
as they appear; and a collection of the moſt eſteemed plays. 
The beſt of all kinds of ſtationary, ſuch as the thick Dutch 
poſt paper, gilt and plain; beſt Dutch wax, good pens, bell 


ink, &c. &c. Noblemen and gentlemen may always have any 


quantity on the ſhorteſt notice; and any book that happens not 0 
to be in the ſhop, will, if in print, always be got, when deſired. 


